BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA
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IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) FINAL ORDER
NO. 41255-g41B BY A.W. ALLRED )
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The time period for filing exceptions and objections to the
Proposal for Decision of August 28, 1985 (hereafter, *proposal”),
has expired. Upon uncontested motion by the Objectors, the
Department of Natural Resources and Conservation (hereafter,
*Department® or "DNRC") extended the time period to November 4,
1985 for filing exceptions or objections to the Proposal.
Objectors Tash Livestock, Inc., Clark Canyon Water Supply
Company, and East Bench Irrigation pistrict filed exceptions and
supporting memorandum; the Applicant submitted a letter in
support of the Proposal.

The Department has reviewed the record herein, and has
considered carefully the factual and legal arguments proffered.
pursuant to the Administrative Procedure Act, § 2-4-621(3) MCA
(1985), the Department ". . . may reject or modify the
conclusions of law and interpretation of administrative rules in
the proposal for decision but may not reject or modify the
findings of fact unless the agency first determines from a review
of the complete record and states with particularity in the order
that the findings of fact were not based upon competent

substantial evidence or that the proceedings on which the
findings were based did not comply with essential requirements of

law."
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The Department finds that the proceedings in the above-
captioned matter complied with all requirements of law, and that
the findings and conclusions in the Proposal, except as expressly
modified herein, were based on competent substantial evidence.

The Department accepts and adopts the Proposal as its Final
Order herein, and incorporates it herein by reference. The

Department's response to the Exceptions is as follows:

Generally
The Department has reviewed carefully the legal and factual

arguments cited by the Objectors. Most take issue with a
particular phrasing, imply a misleading meaning, or generally
argue the facts. As noted above, except as modified herein, the
Department finds the Proposal to be supported by the record.
While there is evidence on both sides of most factual issues,
there always is. That, however, is not grounds for Department
reversal.?

The Proposal naturally more fully discussed the more hotly
contested issues. Such explanation of the grounds for findings
and conclusions, however, does not imply that less than all

statutory criteria were in issue.

' Many of the specific exceptions raise straw-dogs, or simply
allege the Proposal contains something it does not. For example,
an objection to a citation to the Department's Don Brown order
claims, "There is no evidence in this case concerning hoarding,
wasting or carryover storage which would justify this
conclusion.” Objections p. 7. The Proposal's Conclusion,
however, aid not find waste at Clark Canyon, and, of course,
needed no factual support on this record to cite administrative
precedent for the premise that actions to enjoin waste lie in
District Court. See, § 85-5-101 - 408 MCA (1985).




The Objectors repeatedly point to evidence that Mr. Allred's
pumping will diminish the water supply. (Paragraphs 3, S
objections.) MNere diminution is, however, not in dispute.
Whether that diminution will adversely affect any other right
holders, is.

The evidence regarding adverse effect indicated the
subsurface and surface waters are highly connected, that is, the
water occurring beneath the surface of the ground is not ground
water within the meaning of the Montana Water Use Act.? BSeepage
from ditches in the area, for example, is a primary source of
recharge for the aliuvial aquifer. Evidence was offered to show
adverse effect from completely dewatering the pit during gravel
mining, but no evidence exists whether the much smaller
appropriation sought by the Applicant herein would similarly
affect other users.

Unless shortages require otherwise, the water distribution in
the area is governed not by the traditional priority rules, but
rather by the local federal water projects and Irrigation
pistricts. Chronic water shortages led to the building of Clark
Canyon Dam, upstream on the Beaverhead. The water supply company
regulates headgates according to the users' shares in the

company. Objectors claim that new appropriators must increase

. "Tgroundwater' means any fresh water beneath the land surface
or beneath the bed of a stream, lake, reservoir, or other body of
surface water, and which is not a part of that gurface water."
(Emphasis added.) § 85-2- 102(9), 85-2-501(3) HCA (1985) ; ln__ng
m;ﬂ_gt_t_ma_hnnlﬁﬁ_tﬂﬂﬂ icial wWat

ell, Proposal for Deciaion, September

20, 1985; Final Order January 21, 1986.
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supply pucsuant to purchased shares in the company largely
responsible for supply. Hence, the case is complicated factually
by the hydrology of the area, and legally by the regime of the
river.

The Objectors herein repeatedly argue that any further
wvithdrawval of water from the tributary agquifer, the Beaverhead,
or any of its surface tributaries cannot be permitted. The
argument is that regardless of actual effect on other
appropriators, any further consumptive use must be pursuant to
share ownership in Clark Canyon wWater Supply.

The Proposal does not ignore the Objectors' evidence that the
Beaverhead River uas overappropriated prior to construction of
clark Canyon Dam. Assuming arquendo, the veracity of that
evidence, where there will be water in at least some years for
the new appropriator, the remedy for the senior is to call the
junior appropriator. That is, while regulation of unadjudicated
streams is offensive to basic due process concerns, State ex rel.
McKnight v. Dpistrict Court, 111 Mont. 520, 14 P.2d 292 (1941);
State ex rel. Ree v. Distric , 100 Mont. 376 47 P.2d 653
(1935); here, the source is adjudicated. The testimony at the
hearing indicated the pit could produce water at a volume so
great as to be considered a nuisance. While this will inevitably
vary each year, because in at least some years there is water
available for the Applicant, the junior appropriator is entitled
to take his place on the ladder of priorities. tana Power
Company V. Carey, 4) St. Rep. 1233 Mont. 685 p.2d 336 (1984).

Should the 1985 priority date prove, as is contended by the
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Objectors, worthless, the Applicant may realign his irrigation
schedule accordingly.

Assuming again, that the reagon the subsurface water is
abundant is the construction and operation of Clark Canyon Dam,
the appropriator is only able to keep for himself those waters he
can show he added to the system and which he is capable of
using. The construction of storage and stream augmentation
projects is encouraged by law, and the appropriator therein
allowed to use the water which, but for his own exertions, would
not otherwise be in the systew. Donich v. Johnson. 77 Mont. 229,
250 P. 963 (1926); Popham v. Holloran, 84 Mont. 442, 275 P. 1099
(1929); Ryan v. Quinlan, 45 Mont. 521, 124, P. 512 (1912). On
the other hand, one cannot play the dog in the manger with water
he cannot control. If there is a period, likely in the early
part of the season, that the downgradient appropriators aren't
getting their supply, they have the remedy to call for their
water as against Mr. Allred. In the later part of the season,
however, in at least some years there is excess supply, and the
Objectors at these times cannot prevent Mr. Allred from using

this water.

Overappropriation

Objectors' argument is grounded in the assertion that the
Beaverhead has long been "overappropriated."” By Tash's own
admission, however, his Statements of Claim of Existing Water
Rights (8B76 Claims) claim water use several times more than that

actually used. The claims in Exhibit A, which are not the claims
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currently on file with the DNRC bu! 1 ather draft copies, show
claims totaling 33,547.5 acre-feet for what Mr. Tash says are 550
acres of irrigation. Such evidence demonstrates the importance
of the general adjudication, in which these inflated claims will
be examined. In any case, Mr. Tash testified he uses about 4
acre-feet an acre. The claims are, indeed, prima facie proof of
their contents. § 85-2-227 MCA (1985). pPrima facie means "that
which proves a particular fact until contradicted and overcome by
other evidence." § 26-1-102(6) MCA (1985). Mr. Tash's own
testimony, in this _.ase, contradicted and overcame the filings.
The extent of a right has always been measured by the
historic use thereof, so the numbers in decrees, filings, records
of declaration, and SB76 Claims are only the starting point for
analysis of appropriative rights. 79 Ranch, Inc., v. Pitsch, 40
St. Rep. 981, 666 P.2d 215 (1983); Irion v. Hyde, 107 Mont. 84,

81 P.2d 353 (1938); In the Matter of the Application for
ef ic Wate rmit N 51 - and catio or
ange of opriation Water Right N 9972-84 Ben Lund

Parms, Inc., Proposal for Decision, November 8, 1984; Final
Order, January 21, 1985.

The difficulty in determining whether unappropriated water
exists is that the current regime of the river is not governed by
priorities, but rather by a public water supply company.
(Testimony of Dick Kennedy.) He alleges that any water use
subsequent to the commencement of operation of Clark Canyon Dam
is possible only because of the water stored therein. Whether in

the first instance the initial users fully take the supply is
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not, however, the only problem, as all pacrties hereto are
apparently concerned about sublrrigation and sucface return
flows.

Mr. Allred seeks to pump 550 acre-feet, but all of the
evidence at the hearing involved pit pumping of 3,400 acre-feet
(Allred) and 2,500 acre-feet (Tash pond). Pucther, the
uncontradicted evidence showed a large well, the Johnson well,
producing at an estimated 1,200 gpm in the proximity of the Tash
property. Under these circumstances, so much finger pointing at
the proposed Allred well for adverse affect to the aquifer is
inappropriate.

Requested Findings
Objectors allege further factual findings or conclusions of

law are necessary. While the proposal is adequate on its face,
the record supports the following explicit findings as requested,
and perhaps, in case of judicial review, the case may be more

fully comprehended with additional findings. The Proposal is

therefore hereby expanded to include the following:

Eindings of Pact
58. The Applicant has three claimed water rights appurtenant
" | to the S% of Section 4, Township 8 South, Range 9 West,
= peaverhead County, Montana. Although Claim Nos. 41B-W-120900,
41B-W-120899, 41B-W-117618, claimed that place of use, each of
v these claims has been authorized a partial change in place of use

to various acres in Sections 5, 6, and 7, Township 8 South, Range

9 wWest, Beaverhead County, Montana.

e

i e
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$9. According to the United States Soil Conservation
Service, the average need for irrigation use on approzimately 275
acres of alfalfa for this climactic area is in the vicinity of 2
acre-feet per acre. The Water Court uses a figure of 8 acre-feet
an acre a high guideline. The need for water on other Applicant
lands is not at issue herein. (8.C.8. Guide to Irrigation in
Montana.)

60. Attached hereto as Exhibit A, is a copy of the records
on microfiche at the Department, showing the "SB76" Claims filed
by A.W. Allred.

61. Attached hereto as Exhibit B is a copy of the records on
file showing all SB76 Claims with the claimed place of use
including the 8% of Section 4, Township 8 South, Range 9 West,
Beaverhead County, Montana.

62. According to Objectors' Exhibit N, the amount of decreed
rights on the Beaverhead and Red Rock Rivers decreed between 1865
and 1903 is 51,547 inches or, 1,288.675 cubic feet per second.
Because of the manner in which the claims data is stored in the
computer, the amount of decreed rights claimed (regardless of the
validity of those claims) through the current statewide general
adjudication cannot reasonably be ascertained prior to the
issuance of a temporary preliminary or preliminary decree by the

Water Court.

63. The amount of water available from the Beaverhead River
cannot reasonably be ascertained at this time, nor is such a

finding necessary to the disposition herein.
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64. Decause of the placement of the exhibit sticker on
Objectors Bxhibit I, reported shares in the Clark Canyon Water
Supply Company for 1984 cannot be discerned thecefrom. BSuch a
finding is unnecessary herein.

65. The United States Bureau of Reclamation has filed
Statements of Claim for Existing Water Rights for 178,062.00
acre-feet and 2,800 cfs (Objectors Exhibit F) for Clark Canyon
Dam.

66. The Applicant retains 6,099.2 acre-feet claimed for the
54 of Section 4, Township 8 South, Range 9 West, Beaverhead
County, Montana. That is, according to the Objectors' Exhibit N,
the authorization to change the place of use for rights
previously appurtenant to the 84 of Section 4 indicates that only
2,500 gpm up to 1,000 acre-feet is changed to the new place of
use. It follows that the remainder of these rights remain

appurtenant to the property for which this Permit is sought.

mi fication--Wast

The information regarding place of use for Mr. Allred's
claimed rights numbered 120900-41B, 117618-41B, and 120899-41B
was properly before the Examiner in Objectors' Exhibit M. It was
legal error not to issue this Permit in conjunction with any
other rights the Applicant has which already are appurtenant to
the S84 of Section 4, Township 8 South, Range 9 West, Beaverhead
County, Montana. The Department cannot sanction waste,
§ 85-2-114 MCA (1985), nor can it issue a permit for water in

ex-ess of that which beneficially can be applied to the stated
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purpose. § §8-2-312(1) WCA (1988), that 18, "benefisial uee’
tncludes the concept of need, and, in the negative, of waste.
worden v, Alsaander. 108 wont. 208, 90 P.24 160 (1939).

The Proposal for Decision aust be modified to account for the
existence of these other crights. Obviously the State remains
plagued with records of non-existent cights, or rather, the
current recordation of the quantity associated with & cight is
likely to be as Lpaccurate today as 100 years ago, despite the
fact that inaccuracy is one of the reasons for the adjudication
in the first place.

It is unlikely that the Applicant will ultimately be decreed
6,099.2 acre-feet for 160 acres. The giled rights contain,
therefore, their own contradiction. Regardiess of how it
ultimately 's decreed, the total amount of righte appurtenant to
this place of use cannot exceed irrigation need therefore, and
the water user with inflated filings gains nothing thereby. The
amount in excess of historic consumptive use is not susceptible
of a change in place of use, 80 under historic Montana Water Law,
the appropriator cannot sever and sell these inflated paper
claims. The irrigator with paper claims of 3C acre-feet an acre
irrigates in much the same manner as the one with paper rights of
5 acre-feet an acre. Nevertheless, in dread of not getting one's
own share, some claimants filed for excessive amounts of water;
the parties hereto are apparently not exceptions. It must
suffice for the pepartment to modify the permit to be used in
conjunction with other appurtenant rights. Because of apparent

water availability in at leas: some years, Mr. Allred has shown

-10 -
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all the statutory eriteria. T™he seniore’ remedy for those
periods of short supply, Af an vhen they occur, 1s to call on Ne.
Allred to cease diverting.

Rr. Allred is limited by the terms of the modified Permit, to
that which vas silent, but implicit, in the proposed Permit--the
amount which can beneficially be used on the appurtenant
Property. He cannot, for example, under authority by this
Perait, flood his property with 6,099.2 acre-feet of water. Be
can, however, utilize the described point of diversion
beneficially to irrigate the described property.

While the Proposal correctly held that irrigation is a
beneficial use, no ruling vas made as to the amount which
beneficially can be applied to the 275 acres. The following
additional Conclusion of Law's is, therefore, made a part of the
Final Order herein.

24. The Department cannot issue a permit for more than can
bmdmunyuuudthuwuuMMpmpnm The Applicant
appears to have an undetermined amount of water rights already
appurtenant to the property for which he seeks this permit.
Those rights (represented by claim numbers 41B-120900,
41B-117618, and 41B-120899) prima facie status has been rebutted
by applicant's testimony regarding his use of water on this
property. The applicant has shown existence of the statutory

criteria mandating permit issuance, with the express condition

-11 -
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that the volume permitted horeunder Cannot enceed thet which
beneficially can be used on the PEOPOrty. In effect, the lesued
Pernit amourts to a nev diversion Point, a8 no volume in addition
to that already claimed can be permitted, absent ultimate water
court sdjudicatory limitation of those tights belov & volume
vhich can beneficially be used on the land.

Wherefore, based on the foregoing, and the Proposal for
Decision as modified herein, the Department issues the following:

EINAL ORDER

That subject to the following terms, conditions, restrictions
and limitations be. w, Application for Beneficial water Use
Permit No. 41255-g41B e granted to A.W. Allred to appropriate
water tributary to the Beaverhead River from a well in the
NELNEKSEY of Section 4, Township 8 South, Range 9 West,
Beaverhead County, Montana. The water appropriated pursuant to
this Permit shall be used for irrigation on a total of 275 acres,
more or less, located in the Sh of Section 4, Township 8 South,
Range 9 West, Beaverhead County, and shall not exceed the rate of
2,000 gallons per minute up to a volume of 550 acre-feet '
annually. The period of use shall be April 15 through
November 15 of each year, inclusive. The priority date for this
Permit ic February 16, 1982 at 1:48 p.m.

This Permit shall remain conditional until issuance of a
final decree on the source. After issuance of that decree, the

Department will review the amount decreed on those 275 acres,

-12 -
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determine whether any additional volume amount can beneficially

be used, and adjust the volume amount herein downward
accordingly.

This Permit is to be used in conjunction with the water right
Claims 41B-W-120899, 41B-W-120900, and 41B-W-117618. In no event
shall the Permittee use in excess of the amount required to

irrigate the appurtenant 275 acres.

1. This Permit is subject to all prior existing water
rights in the source of supply. Purther; this Permit
is subject to any final determination of existing water
rights, as provided by Montana Law.

2. The issuance of this Permit by the Department shall not
reduce the Permittee's liability for damages caused by
Permittee's exercise of this Permit, nor does the
Department in issuing the Permit in any way acknowledge
liability for damage caused by the Permittee's exercise

of this Permit.
3. The Permittee shall keep a written record of the flow
rate and volume of all waters diverted, including the

period of time, and shall submit said records to the

Department upon request.

13w

CASE # 41355



. >
4. This Permit is subject to Section 85-2-50S, MCA,
requiring that all wells be constructed so they will
not allow water to be wvasted, or contaminate other
water supplies or sources, and all flowing wells shall
be capped or equipped so the flow of the water may be
stopped when not being put to beneficial use.

S. The water right granted by this Permit is subject to
the authority of court appointed water commissionern,
if and when appointed, to admeasure and distribute to
the parties using water in the source of supply the
water to which they are entitled. The Permittee shall
pay his proportionate share of the fees and
compensation and expenses, as fixed by the district
court, incurred in the distribution of the waters

granted in this Provisional Permit.

6. This Permit is granted subject to the right of the
Department to modify or revoke che Permit in accordance
with 85-2-314, MCA, and to enter onto the premises for
investigative purposes in accordance with Section

85-2-115, MCA.
7. This Permit is issued as supplementary in conjunction

to Statements of Claim numbered 41B-W-120900,
41B-W-117618, and 41B-W-120899. The appropriation

-14 -
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permitted herein shall not authorize water use in

excess of that which may beneficially be applied to the

appurtenant property.

8. This Permit is subject to all prior federal reserved
rights if any in the source of supply.

NOTICE
The Department's Pinal Order may be appealed in accordance
with the Montana Administrative Procedure Act by filing a
petition in the appropriate court within thirty (30) days after
service of the Final Order.

DONE this _ﬁ day of w—uss.

Gary Fritz, A

Water Resources (Divisio

Department of Natural Resources
and Conservation

1520 E. 6th Avenue

Helena, Montana 59620

(406) 444 - 6605

-15-
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AFPFIDAVIT OF BERVICE
MAILING

STATE OF MONTANA )
V a8,
County of Lewis & Clark )

Sally Martinez, an employee of the Montana Department of Natural
Resources and ion ing duly sworn on oath, deposes and
says that o ¢ 1986, she deposited in the United
States mail, firSt class postage prepaid, a Pinal Order by the
Department on the Application AN. Allred, Application

No. 41255-gd41B, for an Application for Beneficial Water Use Permit,
addressed to each of the following persons or agencies:

1. Max Fansen, PO Box 1301, Dillon, MT 59725

2. A.W. Allr.d, 2200 Rebich Ln., Dillon' MT 59725

3. Niel W. Benson, 2025 Highway 278, Dillon, MT 59725

4. rash Livestock, Inc., c/o William T. Tash, 1200 Highway 278,
Dillon, MT 59725

5. Hinduil; Livestock, c/o Thomas Rice, 1600 Sawmill Rd., Dillon,
MT 5972

6. Cloris D. & Laurence J. Yuhas, 1600 Bolick Ln., Dillon, MT 59725

7. Mary Stefanic, 6325 Highway 91 So., Dillon, MT 59725

8. Edward R. Rebich, 3425 Rebich Ln., Dillon, MT 59725

9. East Bench Irrigation District, Clark Canyon Water Supply Co.,
c/o Richard H. Kennedy, Manager, 1100 Highway 41, Dillon, MT
59725

10. Carl Davis, Attorney, Box 187, Dillon, MT 59725

11. Randall A. Tommerup, 2100 Sawmill Rd., Dillon, MT 59725

12. Ralph J. & Edna M. Keepers, PO Box 424, Dillon, MT 59725

13, William F. Kajin, 2100 Rebich Ln., Dillon, MT 59725

14. Norman & Anna Cossel, 2020 Rebich Ln., Dillon, MT 59725

15. Herbert & Nancy Wheat, PO Box 711, Dillon, MT 59725

16. Barl & Bernadine Paules, 1900 Sawmill Rd., Dillon, MT 59725

17. Aileen O. Peterson Chambers, 1325 Highway 278, Dillon, MT 59725

18. Rich Brasch, Water Resources Division, DNRC, (inter-departmental
mail)

19. T.J. Reynolds, Water Rights Bureau Field Office, Helena, MT
(inter-departmental mail)

20. Gary Fritz, Administrator, Water Resources Division
(hand-deliver)

DEPARTMENT OF NATURAL RESOURCES AND
CONSERVATION

by '—-—T—F)G_LJL'(/ Z 7/17{_;( g
M/ 4 '/
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STATE OF MONTANA )

) 8
County of Lewis & Clark )

8.

On this # day of tS,Z‘Lt, 1986, before me, a Notary
Public in and for said sta e,/personally appeared Sally Martinez,
known to me to be the Hearings Recorder of the Department that
executed this instrument or the rsons who executed the instrument
on behalf of said Department, an acknowledged to me that such
Department executed the same.

IN WITNESS WHEREOF, I have hereunto set n¥ hand and affixed my
official seal, the day and year in this certificate firet above

bl (he

Notary Pubiic for the state of Montana
Residing at _Helewp ¢ Montana
My Commission expires :




BEFORE THE DEPARTMENT
OF NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTANA

% % % % *x %k *x % %

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT } - ORDER
NO. 41255-g41B BY A.W. ALLRED )

* % * % k % * * % *

On April 2, 1984, the Department of Natural Resources and
Conservation issued a Show Cause Order to Objectors Montana Power

Company (hereafter, "MPC").

I. Memorandum of Cause by MPC

A. MPC's response to the Show Cause Order also reasserted
several of their arguments made in response to the Proposal for
Decision in Don Brown. The Department incorporates its response
te MPC's arguments numbered 2, 3, 6, 8, 10 as set forth in the

Final Order in Don Brown, April 24, 1984.°

z These MPC arguments are: ;
2. Unappropriated water 1n the proposed source is
non-existent. o
3. Property rlghts will be adversely affected. 5
6. ' Evidence shows the Power Company's water rights are'
presently not being satisfied.
. The Order changes the statutory burden of proof.
10. All Final Orders issued by the Department are
afflicted with errors of law and are otherwise improper, and
the Power Company has appealed every F1na1 Order which
Hadversely affects its rights. R

MPC's argument number 10 is too vague to be responded
to with partlcularlty. MPC suggests the hearing officer look
at the docket as evidence that MPC has presented arguments
‘that Don Brown is afflicted with errors of law or otherwise
improper. MPC's complaint, however, is still too vague to
provide the Department any substantive clue as to the errors
MPC claims infect Don Brown.



c:« B. MPC's most fundamental objection is that the Show Cause
Orders are beyond the DNRC authority. This is incorrect. The

Department will first address this issue, settling the arguments

numbered 1 and 11 raised by MPC.?

(1) Statutory Authority

Among the duties mandated to be carried out by the Department
by broad legislative delegation of authority is MCA
§ 85-2-112(1), (2).
"The Department shall:
(1) enforce and administer this chapter and rules
adopted by the board under 85-2-113, subject to the
powers and duties of the Supreme Court under 3-7-204;.
(emphasis added)

‘:D | (2) prescribe procedures, forms, and requirements for
applications, permits, certificates...and proceedings
under thls chapter...". (empha51s added)

The only 11m1t1ng language refers to MCA § 3 7- 204._ That section

refers to the superv151on by the Montana Supreme Court of the

“activitles of the water judge, water masters. and associated

personnel in 1mplement1ng thlS Chapter and T1t1e 85 Chapter 2.“7ffv

| Part 2...“' Addltlonally. the statute prov1des for the Supreme
Court to pay the expenses of the water court and staff. Clearly,
MCA § 3-7-204 has no bearing on Departmental authority to

- administer the new appropriations program. . -

‘:} ¢  These MPC objections are:
I ~ 1. The Department has acted beyond its authority.
11. The Order is a=denial of due process and equal
protection guaranteed by both the federal and state
constitutions.



c: With regard to enforcement and administration of the Water
Use Act, Chapter 2, there is no limiting statutory provision.
The Department must act, in furtherance of the Act's policies and
according to its own procedural guidelines under the authority of
the statutes and limited only by applicable Board Rules.

The Board has adopted, effective April 27, 1984, procedural
rules for water right contested case hearing.? Thus, currently,
the quiding statutory and regulatory authority is the Water Use
Act, the Administrative Procedures Act, and the Board Rules. MCA
Title 85, Chapter 2; MCA § 85-2-121; MCA § 2-4-601 et segq.;
Administrative Rules of Montana (hereafter, "ARM") Chapter 12,
Subchapter 2.

The Department having been expressly delegated the duty to

O enforce and administer the Water Use Act, Chapter 2, the
pertinent provisions thereof frame the question of administrative
authority herein. The Water Use Act (hereafter. the "Act")

_spec1f1es as one of its purposes, the 'mulementat1on of a

?conetitutional mandate. MCA § 85 2 101(2) *'

3 _The result reached herein would be the same under the ...
'prev1ously ‘effective Attorney General Model Rules 8-21,
governing contested cases. Admlnlstrat1ve Rules of Montana
'§§ 1.3.211-1.3.225. o h :

s § 85-2~101(2) provides: "A purpose of this chapter is to
implement Article IX, section 3 (4) of the Montana
-constitution, which requires that the legislature provide for

.. the administration, control, and regulation of water rights ..
‘and -establish a system of centralized records of all water |
‘rights. The legislature declares that. this system of Pa™
centralized records recognizing and establishing all water . -
rights is essential for the documentation, protection,

‘:) preservatlon, and future beneficial use and development of
Montana's water for the -state and its citizens and for the
continued development and completion of the comprehensive
state water plan.



C

The specific portions of the Act involved herein are found in
Part 3 of the Act. Therein, with certain irrelevant exceptions,
a person's rigﬁt to appropriate water is limited to being
obtained through compliance with the procedures for applying for
and receiving a permit from the Department.

After July, 1973, a person may nof appropriate water

except as provided in this chapter. A person may
only appropriate water for a beneficial use. A right

to appropriate water may not be acquired by any other

method, including by adverse use, adverse possession,

prescription, or estoppel. The method prescribed by

this chapter is exclusive.
MCA § 85-2-301 (1983). Those procedures deemed essential for
proper administration and enforcement of the constitutional
mandate are specifically detailed in the Act. See, €.:d.:
evidentiary provision in § 85-2-121 MCA (1983); notice
requirements of MCA § 85-2-307; hearing requirements of MCA
§ 85-2-309 (1983). Similarly, those substantive criteria
intended to limit and define delegated departmental duties are
explicit. MCA § 85-2-311, MCA § 85-2-402.° 3 |

Otherwisé.”ﬁf;qoﬂrse, it is established that the Act did not
change thé substanfive rules and policies of Montana Waﬁer_Law.
but merely gave the Department-authority=to administer-the'* :
collection of rights and responsibilities commonly called "water

law" similarly to previous water right administration by District

L Hence; the constitutional requirement of meaningful standards
to guide agencies in exercising their delegated authorities
is clearly met. ART. III § 1, Mont. Const. See, discussion
below. MONT. CONST. art. 3 § 1.



Court. Castillo v. RKupneman, 39 St. Rep. 460, 642 P.2d 1019
(1982). Where the legislature intended to change previoue
substantive law, or to clarify it, the substantive features of
long-time common law were incorporated into the Act. See, §§
85-2-102(1) (2), 85-2-311, 85-2-402 MCA (1983). Otherwise, the
only differences between pre-Act law; and post-Act law, other
than those expressly codified in the Act, would be those arising
" from the difference in the nature of an administrative
proceeding, and a proceeding in a District Court. (See,
Interlocutory Order, Beaverhead Partnership, re: Burden of Proof,
for an example of shifting burden of proof necessarily
concomitant to the procedural differences between a District
Court action and an administrative proceeding.)
The Act prescribes certain mandatory procedures the
Department must follow in applying the substantive determinations
regquired in granting, denying, or conditioning applications for

_.permits and change authorizations. MCA §§ 85-2 -307, 85-2-309,

‘h3f85-2 310, BS -2-402. To impose additlona _ocedural regquisites

upon the Department would be contrary to the well known maxim

"expressio unius est exclusio alterlus w That is, where _emwéér"‘~

- procedural specifics are imposed on certain Department actlons,;-
and excluded in other grants of power, it is assumed that those

provisions were intentionally excluded. ELﬁLQ_QK_LQlLﬂnlﬁgﬁjgﬁi
yv. State Board of Education, 103 Mont. 336, 62 P.2d 330 (1936).
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The Department's authority to strike the instant objection
without hearing arises by necessary implication from these
statutes, and the general laws defining and circumscribing the
powers and duties of the Department. See, State ex rel,

Draastedt v. State Board of Education, supra.

Determination of whether the MPC objections are valid has
been expressly delegated to the administrative discretion of the
Department. Where an objection is deemed invalid, the Department
has no duty to hold a hearing thereon, and, further, the
determination of the validity of the objection is solely within
the agency's discretion. "If the depértment determines that an
objection to an application for a permit states a valid objection
to the issuance of the permit, it shall hold a public hearing on
the objection...". MCA § 85-2-309.

The only statutory limitation to guide the agency's
discretion in determining an objection's validity is the

legislative standard for minimum contents -of -objections.*®

The objection must state the name and-adc
objector and facts tending to show -that :there are no
unappropriated waters in the proposed source, that
the proposed means of appropriation are inadequate,

- that the property, water rights, or interests of the .
objector would be adversely affected by the proposed

~appropriation, that the proposed use of water is not
a beneficial use, or that the proposed use will
interfere unreasonably with other planned uses or
developments for which a permit has been issued or

 for which water has been reserved. MCA § 85-2-308.

Interpretation of § 85-2-308 MCA (1983) must be consistent

with § 1-2-106 MCA (1983):

. Further, the objection, to be timely, must be filed wifhin"m;

- the time limit -specified by the Department in the public and
individual notice on thevapplication. MCA § 85-2-308.



Words and phrases used in the statutes of Montana are
construed according to the content and the approved
usage of the language, but technical words and
phrases and such others as have acquired a peculiar
and appropriate meaning in law...are to be construed
according to such peculiar and appropriate meaning or
definition (emphasis added).

»

Because the common law of the state hés given full dimension to
the‘barenboned water use statutes, the statutory terms have
acquired such‘an appropriate meaning, e.g.: "beneficial use",
Power v. Switzexr, 21 Mont. 523, 55 P. 32 (1898); Atchison v.
Peterson, supra; Allen v. Peirick, 69 Mont. 373, 222 P. 451
(1924); Toohey v. Campbell, 24 Mont. 13, 60 P. 396 (1900},
appropriative "intent"; Featherman v. Hennessey, 42 Mont. 335,
115 p. 983 (1011); Bailey v. Tintinger, 45 Mont. 154, 122 P. 575

(1912);: St. Onge v. Blakely, 76 Mont. 1, 245 P. 532 (1926);
Toohey v. Campbell, supra; "adverse affect"; Quigley v, Mcintosh,

110 Mont. 495, 103 P.2d 1067 (1940); unappropriated waters; Carey

v. Department of Natural Resources and Conservation, . St.
ReP..____ (1934):”é9§k;Ei5ﬂK?Dilﬁh—ﬁ—ﬁlﬂme_ﬁa;;xi_ﬁii1er, 93
Mont. 248, 17 P.2é.1074;'89 ALR 200 (1933); iﬁg_g;_ﬂni;gd_ggg_gs,
263 U.S. 497 (1924). o :
Hence, in determining the validity-of objections,"the’rf
Department must apply the common law and statutory law of the
Act. Application of that law shows that MPC's objections are not
valid. See, Don Brown, Final Order.
. Whether the facts on an objection tend to show any of the

required criteria is a mixed question of fact and law. The facts

necessary to allege'such a tggdency are frequently complicated



and technical matters within the Department's expertise,
involving determination of the source of supply for the propdsed
use, quantification of water in that source, quantities of the
objector's water rights and the quantity and nature of the
depletive effects of the proposed use. The legal issues involve
whether the objector has stated a legally protectible interest by
virtue of the facts alleged in the objection. Clearly these
issues fall within the reasoning set forth in Burke v, South

Phillips County Co-operative State Grazing District, 135 Mont.

209, 339 P.24 491 (1959):

Where the question involved is within the
jurisdiction of an administrative tribunal which
demands the exercise of sound administrative
discretion requiring the special knowledge,
experience and services of trained officers to
determine technical and intricate matters of fact,
and where a uniformity of ruling is essential to
comply with the state's policy and the purposes of
the regulatory statute on review by the court of such
decisions by such authorities, the courts will
require only so far as to see whether or not the
action complained of is within the statute and not
arbitrary or capricious. At 218.

In summafy. the Department must act in furtheraqce_of the
policy of the.Montana Water Use Act in administerinéwand
enforcing the Act. § 85-2-101 MCA (1983). That policy, when
‘read in.conjunction with the remaindei of the Act and the'one_ .

hundred year old case law interpreting prior (but similar)

statutes, clearly defines the substantive water law and policies
to be applied by the Department in administering the Act.
Procedurally, the Departmeht is, of course, limited only by the

Montana Administrative Procedures Act, and applicable provision



of the Montana and United States Constitutions. The Department's
actions are proper according to all of these applicable
substantive and procedural limitations.

Given the Department's specific authority to determine the
validity of objections, and the exhaustive analysis of Don Brown,
it is clearly within Departmental authority to strike MPC
objections, using whatever fair prodedures the Department deems

appropriate to the case.

(2) Constitutional Authority

Having demonstrated the clear statutory authority for
dismissing MPC's objections without hearing, the only remaining
roadblock would be if this delegated authority were
unconstitutional. It is not. The legislative authority to so
delegate stems from a direct constitutional mandate that, "The
legislature shall provide for the administration, control, and
regulatlon of water rlghts and shall establish a system of
1g_centrallzed records, in addition to the pfesent system of local
.records . MONT. CONST. art. 9, § 3, paragraph (4).

The issue is whether the legislature has broached the .Montana .. ... ..

Constitution’s fundamental structure of a tripartite .government ',
by delegating unbridled discretion to an agency, i.e., whéther

the agency is delegated fundamentally legislative functions.

The power of the government of this state is dlv1ded :
into three distinct branches - legislative,’ T
executive, and ju6101a1. No person or persons : '
charged with the exercise of power properly belonglng
to one branch shall exercise any power properly
belonging to either of the others, except as in this
constitution expressly dlrected or permitted. MONT.
CONST. art. 3, § 1.

1



Of course, the analysis begins with the fundamental notion
that an act is presumed constitutional, prima Iggig. State v,
Stark, 100 Mont. 365, 52 P.2d 890 (1935). The test for proper

legislative delegation of authority to an administrative agency

was set out in Bacus v. Lzake County, 138 Mont. 69, 354 P.2d 1056

(1960); Douglas v. Judge, 174 Mont. 32, 568 P.2d 530 (1977); and
recently affirmed as controlling in T, & W. Chevrolet v,
Darvial, 39 St. Rep. 112 (1982). The Court stated in Bacus:

...When the legislature confers authority upon
an administrative agency it must lay down the policy
or reasons behind the statute and also prescribe
standards and guides for the grant of power which has
been made to the administrative agency. The rule has
been stated as follows:

'The law making power may not be granted to an
administrative body to be exercised under the guise
of administrative discretion. Accordingly, in
delegating powers of an administrative body with
respect to the administration of statutes, the
legislature must ordinarily prescribe a policy,
standard, or rule for their guidance and must not
vest them with an arbitrary and uncontrolled
discretion with regard thereto, and a statute or
ordinance which is deficient in thlS regard 15
invalideesests .. o o, i E e,

.+.In the case of
Board of R.R. Com'rs, 76 Mont. 305 314; 315, 247
P.162, 164 this court has stated:

'We think the correct rule as deduced from the
better authorities is that if an .act but authorizes
the administrative office or board to carry out the
definitely expressed will of the Legislature, --.
although procedural directions and the things to be
done all specified only in general terms, it is not
vulnerable to the criticism that it carries a
delegatlon of legislative power.' This rule has been
approved in Northern Pacific R. Co. v, Bennett, 83
Mont. 483, 272 P. 987; Barbour v, State Board of
Education, 92 Mont. 321, 13 P.24 225; State ex rel,
‘City of Missoula v, Holmes, 100 Mont. 256, 47 P.2d
624, 100 A.L.R. 581; State v. Andre, 101 Mont. 366,
54 P.2d 566; m&&wumw
103 Mont 487 63 P.2d 141; and Thompson v. Tobacco

-

10



Root Co-op State Grazing District, 121 Mont. 445, 193
P.2d 8l1. ' See also State v. Johnson, 75 Mont. 240,
243 P. 1073. At 78 (citations omitted), 80.

The Water Use Act falls into the category described above,
wherein the legislature has delegated to the Department authority
to carry out the definitely expressed will of the legislature.
Although the procedural directions are expressed in only general
terms when such is the case, the agency is free to use its
disdretion procedurally. State v. Stark, supra.

_ In T _& W Chevrolet, supra, the court applied the test of
Bacus and Douglas, and found that a statute and administrative
requlations thereunder designed to curb "unfair or deceptive acts
or practices in the conduct of any trade or practice..." was not
so vague as to be an unconstitutionally prohibited delegation of
authority to the Montana Department of Commerce, the Federal
Trade Commission or the Federal Courts. 1In doing so, the court
pointed out that the nature of the practices sought to be
prohibited demanded the use of general language, but that the
well developed case law, amassed over 30 years, had sufficiently
given shape énd definition to the terms of the aét 50 as to vest
the general terms with'thg_requisite meaning for the agency to - -
appropriately administer the act..

The T & W _Chevrolet case summarized the holdings in Douglas
and Bacus as holding that, "...a legislature must prescribe with
reasonable clarity the limits of power delegated to an
administrative agency". At 1365. In citing.to a Washington'~

case, the T & W court quoted the following language:

4

11



...The language of the amended federal act...has been
with us since 1938. The federal courts have amassed
an abundance of law giving shape and definition to
the words and phrases challenged by respondent. Now,
more than 30 years after the Supreme Court said that
the phrase 'unfair methods of competition' does not
admit to 'precise definition', we can say that
phrase, and the amended language has a meaning well
settled in federal trade regulation law... The:
hrases 'unfair methods of competition' and unfair or
eceptive acts or practices have a sufficiently well
established meaning in common law and federal trade
law, by which we are guided, to meet any
constitutional challenge of vagueness. At 1370.

Further, the Court pointed out:
When reviewing the constitutionality of a given law,
it is important to keep in mind the basic premise,
well recognized in Montana, that the
constitutionality of a legislative enactment is prima

facie presumed, and every intendment in its favor
will be made unless its unconstitutionality appears

beyond a reasonable doubt. T & W Chevrolet, at 1370.

In the instant case, the vast bibliography of Montana Water
Law more than sufficiently defines the terms used in the Water
Use Act so that the Department may readily ascertain the specific
and plain language thereof, and administer the same 1n accordance
w1th the legislative intent. Hence, the Department has no doubt
that the authority it has been delegated by the Act is fully
within the legislature's constltutlonal authorlty to delegate,wq;
was properly delegated, and has been properly exer01sed ‘herein.
Having applied the well articulated Montana law to the
allegations of MPC, the Department determined that the objections

were not valid, and under the clear terms of the Water Use Act,

12



MCA § 85-2-309, no hearing thereon is necessary.’

MPC's due process argument is without merit. MPC was given
more than ample opportunity to state a valid objection, and
simply failed to do so. The Department has afforded MPC far more

procedural protection than is constitutionally necessary, under

both the state and federal constitutions. The Department made
clear why MPC's objection is not valid,{having provided MPC
specific basis to respond to in the show cause order.

MPC, instead, has merely repeated vaque shot-gun arguments
alleging that the Department does not have the authority
expressly delegated to it by § 85-2-309 MCA (1983).

The fair notice and meaningful opportunity to respond
requirements of due process have been met several times over.
See, Abrams v. Feaver, 41 St. Rep. 1588, 685 P.2d 378 (1984);

tes v. in, 407 ©U.S. 67, 92 S. Ct. 1983 (1972).

MPC's equal protection allegation is similarly frivolous. To
accede to MPC's demands would in fact be setting MPC above the
law, denyihg'other objectors equal protection by iﬁﬁﬁniiing MPC
from the requifements the class of all other objéctbts must meet;

stating a valid objection in order for the right to a hearing to ... .

? Contrast this situation with Douglas v. Judge, 174 Mont. 32,
568 P.24 530 (1977), where the court found that a delegation
of authority to loan state money based on an unbridled agency
determination of a project being "worthwhile" was an
unconstitutional delegation of authority. There, the
substantive issues had not been so long subject to common law
definition as to have already been shaped and defined prior
to the statutory enactment.

13



arise. See, e.g.: Application for Water User Permit No. 53972 by
David B. & Linda J. Seed, Application for Beneficial Water Use

C. MPC alleges that the Department has an independent duty
to ascertain the viability of each application, regardless of
whether the Department's duty to hold a hearing arises. See, MPC
issue No. 4. The Department agrees and has fulfilled that duty
in-the instant case.

The allegation that, "The Power company and the Department
have ofttimes learned of deficiencies of an application during a
hearing" has no bearing herein.

D. MPC further objects to the various Departmental functions
performed in carrying out the Water Use Act. §See, MPC issue
No. 5. The roles played by various Department offices and
employees are reasonable and necessary to administer the Act.
Further, the roles of Departmental staff experts, hearing
examiner, and final decision makers are contemplated by_the o
Administrative Procedure Act.u;gﬁe,:MCA § 2-4-611; 2—4-614f1$&f$4
2-4-621. | - B

_E. The fact that the precedent relied on by the DePartment~ffﬁ~‘
has not been‘affirmed by a cburt is of no consequence. - ﬁgg,‘MPC'f 
Issue No. 7. Until that Departmental action is overruled, it
remains a valid guideline for the Department in assuring agency
actions are reasonable in treating similarly‘situated
applications conéistently. R

F. The Show Cause Order neither changes the statutory burden
of proof nor deprives MPC of‘iny of its water rights. See, MPC
issue No. 8. MPC has not beé; burdened with any standard of

14



proof, but merely has been required to do what all objectors must
do in order for the right to a hearing to arise - state a valid
objection. MPC has been given ample opportunity to submit a
valid objection to the Department. It has failed to do so.
Hence, the right to participate in é contested case hearing as a
party-objector does not arise. § 85-2-309 MCA (1983).

G. The fact that MPC alleges it seeks to protect iﬁs ability
to generate power for its customers is not germane. See, MPC
issue No. 9. MPC's rights and power generation capacity are
being protected by the Department already. It simply cannot
expand those rights by insinuating the size of its customer base
somehow insulates it from the minimum duty of all objectors - to
state a valid objection. Every objector and applicant before the
‘Department seeks to protect beneficial uses of water for the
benefit of the individual appropriator, customers thereof, or the
general public. Where the legislature inteQGS-the.Department to
include ecohomid ﬁenéfifs in the permittiﬁé?S?ggzd;;é, it

expressly so states. See, § 85-2-311(2) (a) (B) MCA (1983). The

Permit in issue herein is not subject to that statutory language.: -

WHEREFORE, based on the foregoing and on the records on file B

with the Department, the_Department hereby issues the following:

15
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1. MPC's objections to Application No. 41255-g4lB by A.W.

Allred are hereby declared invalid and are stricken.

2. The other objections filed hereto remain valid.
Therefore, the Department will contact the remaining objectors

regarding settlement or hearing in this case.

DONE this _ / day of MJ%L

Gary

Water Resources Divisio

Department of Natural Resources
and Conservation

32 South Ewing, Helena, MT 59620

(406) 444 - 6601




AFFIDAVIT OF SERVICE

STATE OF MONTANA }
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and
says that on Zlowgr<fier § , 1984, she deposited in the United
States mail, A mail, an order by the Department
on the Application by A.W. ALLRED, Application No. 41255-g41B, for
an Application for Beneficial wWater Use Permit, addressed to each of
the following persons or agencies:

l. A.W. Allred, 2200 Rebich Lane, Dillon, MT 59725

2. Max Hansen, Attorney, P.0O. Box 1301, Dillon, MT 59725

3. Niel w. Benson, 2025 Highway 278, Dillon, MT 59725

4, Tash Livestock, Inc., c/o William T. Tash, 1200 Highway 278,
Dillon, MT 59725

5. Windmill Livestock, ¢/o C. Thomas Rice, 1600 Sawmill Road,
Dillon, MT 59725

6. Cloris D. Yuhas and Laurence J. Yuhas, 1600 Bolick Lane, Dillon,
MT 59725

7. Mary Stefanic, 6325 Highway 91 South, dillon, MT 59725

8. Edward Rebich, 3425 Rebich Lane, Dillon, MT 59725

8. FEast Bench Irrigation District, Clark Canyon Water Supply Co.,
c¢/0 Richard BH. Kennedy, Manager, 1100 Highway 41, Dillon, MT
59725

10. Randall A. Tommerup, 2100 sawmill Road, Dillon, MT 59725

11. Ralph J. and Edna M. Reepers, P.0O. Box 424, Dillon, MT 59725

12. william F. Kajin, 2100 Rebich Lane, Dlllon, MT 59725

13. Norman and Anna Cossel, 2020 Rebich Lane, Dillon, MT 59725

14, Herbert and Nancy Wheat, P 0. Box 711, Dillon, MT 59725 -

15. Earl and Bernadine Paules, 1900 Sawmill Road, Dillon, MT 59725

16. Aileen 0. Peterson Chambers, 1325 Highway 278, Dillon, MT 59725

17. Montana Power Co., 40 East Broadway, Butte, MT 59701 :

18. K. Paul Sstahl, Attorney/aagl First, National Bank Bldg., P. O. Box
1715, Helena, MT 59624- wedl e E2Evi_

19. T.J. Reynolds, Helena Field Office (inter-departmental mail)

20. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND

COIy,ATmN
by _giﬂﬂﬂaﬂ;4f;2%44,/




(A.W. ALLRED) cont.

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

on this __ %7 _day of Nowmder , 1984, before me, a Notary
Public in and for said state, personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed
this instrument or the persons who executed the instrument on behalf
of said Department, and acknowledged to me that such Department
executed the same. oy by

IN WITNESS WHERECF, I have hereunto set my hand and affixed my ©

official seal, the day and year in this certificate first above : (”
5 }

written,

Notary Public for the State of Montana
Residing at _H e ., Montana
My Commission expires / 2{-(2¥7

it

Lo N
P/ Wi o
\Jﬂrvz - C/\chﬂ——’ "‘-.{71} Py



BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

% % % * % * % % *

IN THE MATTER OF THE APPLICATION )
FOR BENEFICIAL WATER USE PERMIT ) ORDER TO SHOW CAUSE
NO. 41255-g41B BY A.W. ALLRED )

* & ®& % % & kx * % %

The objection filed with the Department of Natural Resources
and Conservation by the Montana Power Company to the above-named
application is identical in language to a number of objections
previously filed by this entity with respect to similar
applications. These objections all claim generally that there is
a lack of unappropriated water available for the applicants’
purposes, and that diversions made pursuant to these applicants’
plans would result in adverse affect to the water rights claimed
by the Montana Power Company. See MCA 85-2-311(la) and (1b).

No claim is made either expressly or by implication in thé
present objection that the Applicant's proposed use is not a
beneficial one, or that the Applicant's proposed means of
diversion are not adequate for his purposes. See MCA 85-2-311(14)
and (lc). Nor has the Department in its own behalf indicated any
concerns for the existence of these statutory criteria for a new

water use permit. See generally, MCA 85-2-310(2).



Commencing with the Proposal for Decision In re Brown, and
continuing through a number of applications where the Montana
Power Company presented evidence at hearings held pursuant
thereto, the Department of Natural Resources and Conservation has
nancluded that the scope and extent of Montana Power Company's
rights to the use of the water resource as indicated by the
evidence therein did not warrant denial of the respective
applications for new water use permits. Since'the instant
objection alleges similar matters to those involved in prior
hearings, hearings on the factual issues suggested by the present
controversy threaten a waste of time and undue time and expense to
the parties involved. See generally, MCA 2-4-611(3) (1981); MCA
85-2-309 (1982). The principles of starie decisis dictate that
Montana Power Company be compelled to make a preliminary showing
that its objection to the instant application has merit.

WHEREFORE, the Montana Power Company is hereby directed to
show cause why its objection should not be stricken and the
instant application approved according to the terms thereof. Said
objector shall file with the Department within 20 days of the
service of this oOrder, affidavits and/or other documentation
demonstrating that the present Applicant is not similarly situated
with respect to prior applicants for whom permits have been
proposed over this Objector's objections; and/or offers of proof
as to matters not presented in prior hearings, which matters
compel different results herein; and/or argument that the proposed

dispositions in such prior matters were afflicted by error of law



[

or were otherwise improper; and/or any other matter that

C

demonstrates that the present objection states a valid cauvse for

denial or modification of the instant application.

DONE this 34“ day of ngl_z_, 1984,

Gary Fritz,

Water Resourcas Division

Department of Natural Resources
and Conservation

32 South Ewing, Helena, MT 59620

(406) 444 - 6605




AFFIDAVIT OF SERVICE
ORDER TO SHOW CAUSE

STATE OF MONTANA )
) ss.
County of Lewis & Clark )

Donna K. Elser, an employee of the Montana Department of Natural
Resources and Copservation, being duly sworn on oath, deposes and
says that on <’ r 1984, she deposited in the United
States mail, ,7 mail, an order by the Department
on the Application by A.W. ALLRED, Application No. 41255-g4lB, for
an Application for Beneficial water Use Permit, addressed to each of
the following persons or agencies:

1. A.W. Allred, 2200 Rebich Lane, Dillon, MT 59725

2. Max Hansen, Attorney, P.0O. Box 1301, Dillon, MT 59725

3. Niel W. Benson, 2025 Highway 278, Dillon, MT 59725

4. Tash Livestock, Inc., ¢/o William T. Tash, 1200 Highway 278,
Dillon, MT 59725

5. Windmill Livestock, ¢/o C. Thomas Rice, 1600 Sawm111 Road,
Dillon, MT 59725

6. Cloris D. Yuhas and Laurence J. Yuhas, 1600 Bolick Lane, Dillon,
MT 59725

7. Mary Stefanic, 6325 nghway 91 South, d1110n, MT 59725

8. Edward Rebich, 3425 Rebich Lane, Dillon, MT 59725

9. East Bench Irrigation District, Clark Canyon Water Supply Co.,
c¢/o Richard H. Kennedy, Manager, 1100 Highway 41, Dlllon, MT
59725

10. Randall A. Tommerup, 2100 Sawmill Road, Dillon, MT 59725

11. Ralph J. and Edna M. Keepers, P.0O. Box 424, Dillon, MT 59725

12, wWilliam F. Kajin, 2100 Rebich Lane, Dillon, MT 59725

13, Norman and Anna Cossel, 2020 Rebich Lane, Dillon, MT 59725

14. Herbert and Nancy Wheat, P O. Box 711, Dillon, MT 59725

15. Earl and Bernadine Paules, 192900 Sawmill Road, Dillon, MT 59725

16. Aileen O. Peterson Chambers, 1325 Highway 278, Dillon, MT 59725

17. Montana Power Co., 40 East Broadway, Butte, MT 59701

18. K. Paul Stahl, Attorney,, 301 First Nationa]l Bank Bldg., P.O. Box
1715, Helena, MT- 59624 /M Y

19. T.J. Reynolds, Helena Field Office nter-departmental mail)

20. Gary Fritz, Administrator, Water Resources (hand deliver)

DEPARTMENT OF NATURAL RESOURCES AND

CONSERVATION
by Z&Yd . z_ﬁu(_




(A.W. ALLRED) cont.

STATE OF MONTANA )
) ss.

County of Lewis & Clark )

.On this Eﬁﬂ%%ﬁ'day-of_L%L@é&fi_q_; 1984, before me, a Notary

Public in and for said state/ personally appeared Donna Elser, known
to me to be the Hearings Recorder of the Department that executed -
this instrument or the persons who executed the instrument on behalf .
of said Department, and acknowledged to me that such Department =~

executed the same. : ,
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal, the day and year in this certificate first above
written.

;oL g

aLW@/,MM S

Notary Public fqp the State of Montana -
Residing at ;’-gn ana
My Commission expires __[-21-¢¢q7
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E LT S R e f.0-:- BEPORE THE DEPARTMENT
\) ) . OF NATURAL RESOURCES 2ZND CONSERVATION
: : OF THE STATE OF MONTANA :
+ % =% *x % % % % % %
1N TEE MATTER OF TEE APPLICRTION )
FOR BENEFICIAL WATER USE PERMIT ) PROPOSAL FOR DECISION

NO. 41255-g41B BY A.W. ALLRED

******i*‘k*

Pursuant to the Montana Water Use Act and the Monténa
administrative Procecdure Act, the Department of Nztural Resocurces
z2nd Conservation, (her;aftef, "DRRC™ or "pepartment™) held a
hearing in the zhove-captioned matter in Dillon, NMontana, on

February 21 and 22, 1885.

Mr. Ellred appeared personally and by end throuch counsel of
record, Mzx B. Eznsen.

Objector Tacsh Livestock, Inc. appeared throuch William Tash
znd ccuncel of record, Carl Davis.

pepartment staff expert witnesees, Jim Beck and Pzul Lemire

appeared personally.

'Tj

Objectors Rendall E. Tommerup, Relph J. znd Edna Teepers,
Nveil Eencon, Lazurence zand Cleris Yuhes, 2ilcen Peterson Chamkers
appecared perscnally.

Objector Windmill Livestock azppeared by znd thrcuch its

presiéent, C. Thomas Rice.
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Dbgéctors Clark Caﬁyoﬁ”ﬁ;;;f Sﬁpﬁly-Cb; ana'£aét'Béné£:
Irrigation District zppeared by and through counsel of record,
Carl Davis.

Objectors Mary Stefanic, Edward R. Rebich, William F. Rajin,
BRlbert and Claudia Kajin, Normen and Znna Cossel, Berbert and
Nancy Wheat and Earl and Bernadine Paules did not appear
personally or by counsel or personal representative.

Objector Montana Power Company (heréafter, "MPC") timely
filed an objection. Its objections were cdeclared invalid and

stricken by Order of November 1, 1884, and therefcre, MPC 4id not

zppear.

The Epplicant introduced the foliowing exhiblte inlo the
record:
Applicent's 1. - Interim Permit to Rppropriate Water, granted

+to 2. W. Allired, and dated Epril 6, 1983.
zpplicent's 2 - Appliceticn for Eeneficial Water Use Permit
by B.W. Rllred, No. £1255-41B.

The Epplicant's exhibits were introduced into the record
withcut objection.

Objector Tech Livestock, Inc., introcduced the followving
exhibits into the record.

Objectors' k-1 through A-7 - Photogrephs of the Tach

Livestock's water sources and various of its means of ccnveyance.
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ObJECtOIS B-— A Unltea States Department of the Interlor;-:.
pureau of Reclamation (hereafter,,"sureau“), Mlssourl River Bezein
Project, Three Forks Division — EBast Bench Unit, Montana, Revised
Ownership Map, to March 1, 1962. The map depicts the area of the
proposed approprlatlon as well as land ownership of the
Objectors. .

Objectors'! € - Photocopies of eight unsicned Statements of
Claim for Existing Water Rights (hereafter, "S5B76 claims”), filed
by Tesh Livestock Company, & corporation.

Objectors' D — A Bureau Tép of the East Bench Unit dated
pugust 1955. The m&p purports to show &areas receiving full
service irrication, ereas receiving supplemental service

irrigation, canzle, and siphons.

i e LI P
cntitled Weter R‘-'\:‘;‘:t

5]
L }
m
0
ot
L&
L |
n
e
|
i
j—=
(]
3l
Lr
"
(]
m
[o]]
2]
’_
s

Study by Ditches, Rezverhezd River, (Cleark Canyon Dam Site to
Ruby River)"™ (7 peges).

Objectors' F — A computer printout of SB76 clzims filed by
the Bureau, containing a general remark noting that, "This is a
total record for an irrigation @istrict claim form".

Objectors' G - A photocopy of psces 1-41 from Chapter 1
——Cenerzl Description, Relaticnship to vissouri River EBzsin Plen,
"Definite Plan Report" by the Bureau.

Objectors' B - A photocopy of a report entitled,
"Investigation of Impacts of Eichway Constru&tion znd a Proposed
Groundwater Appropriztion in a Portion of the BEeaverhead River
Drainage near Dillon, ¥ontana™ by Eydrom etrlc of Eelena,

Montana znd dated December 15, 1983.
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B ObjeétorS‘ i'iih photocdpyhof Clark Canyonlwéter-suﬁpiy-f
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Company Assessments dated 1984, with a handwritten notation;
"revised fér 1585%.

Objectors' J — B U.S.G.S.Topographical Map showing the Dillon
West Quadrangle.

Objectors' K — A photocopy of a page from Department's
Exhibit 1, with source of Mr. Tash's (or Tash Livestock's) SE76
claim information highlighted in yellow megic marker.

Objectors' L — Microfilm copies of SB76 claims filed by A.W.
Allred and Elaine Allred and stamped numbers 120889, 120200,
117618.

Objectors' M - A microfilm copy of a Montana Authorization to
Change BAppropriztion Water Richt, signed by Ronald J. CGuse and
dateé Septerher 23, 1982.

Objectors' N - A certified copy of 2 List of Decreed Water
Richts from Beaverhead and Red Rock Rivers zas of Aucust 1, 1926.

At the Bearing Examiner's reguest, the Objectors also
subritted, for the record, a copy of the contract between the
United Steztes and the Clark Cenyon Water Supply Company, Inc. for
Water Service znd for a Supplementsl Supply. The contract was
executed on Octcber 8, 1958,

The Objectors' Exhibits were edmitted intd the record without
objectiocn.

2 number of cobjections to testimony were razised at the
hezring. All rulincs made from the bench are hereby affirmed.

The lack of specificity herein does not impair the right to
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N a;ééallbaééd-én thosé.fuiinés; %roviéea prejudicé:tg'the-'
overruled party can be shown as a recult of admission of evidence
objected to.

Ailee; O. Petersoé—Chambers cubmitted into the record a
statement describing her water right sources and problems she has
had with her domestic well and iriigation water supply from
Rattlesnake Creek, a copy of an Sp76 Clzim for irrication water
from Van Camp Ditch (and sttachments thereto), and a copy of
water zssessment sheets from Clark Canyon Water Supply Compan&
for her sha;e of Clark Canyon payments. MNIs. Peterscn-Chanbers’

exhibits were zdmitted into the record without objection.
The Department offered the following exhibits into the

Department's 1 - Computer printouts from the Department
chowing SB76 claimed water richts filed by Obiectors to the
proceeding &nd also weter rights claimed from the Beaverhezd and
within perticular counties, townships, ranges and sections.

Department' 2 - Geohydrology FReport on 2llred Permit
zpplication No. 41255, Beaverhezd County, January 21, 1885, by
Pzul Lemire.

Department' 3 - Memorandum frem Jim Eeck, dated Jenuary 14,
1985, re: kpplication No. £1255-c41B (A.W. Ellrea).

Department's 4 - "Soils Report" for zpplicetion No. 41255 by
Jim Beck, dated June 27, 1984.

Department's 5 - 42 photographs.

) Department's 6 — Large serial photograph of the Bllred pond.
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The Deéértﬁent'é exhibits were admitted into the record
without objection.

The entire file was also moved for admiscsion into the record,

and was zdmitted without objection.

C. Stetement of the Cese

The Zpplicant herein seeks to zpproprizte watér by means of a
well and pump immediately adjecent to a pit. The water pumped
from the well will be drawn first from the pit a2nd then from the
surrounding aguifer. ¥r. Rllred seeks 2,000 cpm up to 550
acre—feef for sprinkler irrigation of 275 acres. The Objectors
complain cenerally that Mr. Rllred's pﬁﬁping will lower the
aguifer, czusing adverse affect to their cdomestic pumps or

ricaticn supplies, Clark Cenyon cbjected on the grounds that

[
t

the source is cubsurface wzter tributary to the Beaverhead River,
and, that because the Beaverhead system is already fully
zpprepriated, any further withdrawal of water for irricztion will
result in Clark Cenyon having to release compensatory weter to
thirety downstream users. Although the early part of the
irrigation is the most critical pericd, this additicnal

eppropriation would simply tzke weter from the Eeaverhezad

ct
(1)
(o]

o be fully proprie

ct
™
e
el

aguifer, which is allecged

g
pa g

211 parties &nd witnesses acreed theat the water source for
the proposed eppropriation is underground weater in the Beaverhead
2lluvial aguifer. The water is & part of the surface water of
the area, but the timing &nd exact direction of fé%urn flows and

) seepace are not known.
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“The matter is further comp11catea by recent-éistufbéncééﬁof
tﬁe zrea's historic surféce wazter flow and seepage patterns
caused by new highway constructlon. In fact, the “Allred"_pona
is éctually what was left from gravel excavation done for the
highway. Of course, to mine the gravel, the area had to be
dewatered, and this dewatering 2llegedly adversely affected some
of the Objectors. Now the gravel is minéd and Mr. Rllred is left
with a pit full of water. The central cuestions, factually, are
whether the timing and extent of underground water movement is
cuch that Mr. Allred will inevitably capture water otherwise
availzble to a downstream senior appropriator, and, conversely,
if ¥r. Allred's cessztion of pumping would result in a noticezble

increazse in water zvailzble for a downstreanm senior's use.

11. Findings of Fact

1. On February 16, 1982, MNrI. allred filed an Epplication
for Beneficial water Use Permit to kppropriate 2,000 gallons per
minute (hereafter, "opm"), up toO 550 acre-feet per year, for new
sprinkler irrigation of 275 =cres between April 1 zand November
15, inclusive of each year. The source is a pit and the means of
diversion is 2 well.

2. The Department publ iehed the pertinent facts of the
Epplication in +he Tribune Exerniner, @ nNewspaperl of cgenerzl
circulztion in the area of the cource, on Mzy 4, 11, znd 18,

1g82.

3, The Department hes jurisdiction over the subject metter

herein, and the parties hereto, whether or not they appeared.
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-'4.. “The actual dlveréloﬁ me;ns‘1s a‘well 1nmealately éaja;éntT
t5 a flooded Plt.. Although the pump is installed in the well, it
is generallj agreed that the well will draw, and is intended to
draw, water from the pit. (Testimony Jim Beck, Paul Lemire, Mr.-
Allred, ¥r. Botz.) |

5. TFifteen objections (in addition to those filed by NPC)
were received. The objections all generzlly &llege that
additional ground watér withdrawal will lower the groundwater
table in the area, possibly zdversely affecting Objectors' wells,
and reduée the subirrication and seepage predominant in the
zrea. Some Objectors experienced lowered well levels in addition
to loweréd surface watér levels in 1982. (See generellyv,
Department 2.)

6. The pit excavation becan 2s a gravel mining operation in

£

[IH

September, 1981. Between September and December, 1581, the p
was dewatered. Although testimony conflicts regarding the length
of time the pit was dewatered, (September throuch Nevenber
according to Mr. Tesh and Mr. Botz, and September throuch
Decerber, according to Mr. Lemire) certainly a substantial amount
of weter was remcved cduring that time. (See, Finding of Fact No;
£3.)

7. FRandy Toemmerup testified to his concern that if the
Ellred pit were to be depleted below a certzin level, his wells
(zbout & mile above the Allred pit) might go dry. VWhen the
Eichway Department contractors were pumping to excavate gravel,
he noticed one demestic well pﬁmped sand. That well recharced zs

soon as the water level in the pit rose zgain, and he has had no

CASE # /255



') furfﬁer trouble sinéé“that timé. Aftef.thaﬁlferidd of fﬁﬁbigé”ﬁnw
1981, it was approximately two weeks before this well recharged.
Subseguent pumping by ¥Mr. 2llred has not affected his wells. His
wells were not monitored as a part of the Botz study.

8. Reil Bensén testified that he watérs stock out of lower
Rattlesnake Creek, and that during the spring of 1982, i.e.:
zfter the grevel contractor had pumped, the Creek dried up &nd
his stockwater was not available. This domestic well was not
monitored, but one of his stock wells was. of the 40 yeafs he
knows of, this was the only time that happened. -

9. TLerry Yuhas testified that he had two stock wélls he was

concerned about, one of which went dry in the spring of 198l1. He

also testifed that he thought his well problem occurred the

- +h=T 3+
g that nE

}
1
fn

pring After general contractors purpeé frem the pit,

~
O

((¢]

S
m

has not experienced zny problems csince the cgravel operétion
cezsed znd the hichway went in.

10. =®zlph J. Feepers tectified that his sprincs, just
northeast of the Rllred pit, have diminiched epproximately 50%
since the wintér of 1982. These springs are claimed stockwater
sources, &nd now reguire springtime ice chopping. These springs
zre separzted from the Allred pit by the Bighway. Nr. Feepers
3didn't know vhether his problem wés czused by the punmping, the
eyistence of the Rllred pit, or the work connected with the
highway construction. The eprings froze in 1282 znd 1983,

11. 1984 was a flood year for the area of concern. All

parties had far in excess of their needs during the spring

) runoff.
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. iz.“ Toﬁ-Rice fwindmili-iives£ock} testified that'ﬁénﬁag-é
stock well and domestic well from 3/4 to 1/2 mile south of the
Allred pit. and that while he hasn't yet experienced any problem
with his wells, he is afrazid of a long-term zdverse affect caused
by a lowering of the watér teble. Eis wells wer; not monitored
as part of the Botz study.

13. The zrea of concern is a relatively highly transmissive
aguifer: that is, the soils are gravelly and hichly permezble so
the ground watér moves thrcuch the aréa relatively rapidly. The
primary source of recharge to groundwater wells appears to be |
precipitafion and lezkace, runoff, and seepage occﬁrring after
commencement of irrigation in the spring. These local
charzcteristics are identified by area ranchers, as well as the

ed, Mr, Tach, ¥rs.

L]

expert witnecses herein. (Testimeny Mr. All
Petercson-Chambers, Paul Lemire, Mzx Botz.) Beczuse of these
geologic characteristices, water ucsers downstrezm in the vealley
zre zble to rely on the return flows and underground seépage for
irrigation water. This supply, provided upstream irrication

occure, is dependeble.

Gitches. The subsurface water system is a part of the surface
water system so that withdrawels, from either systen, if large
enouch, will impact the other.

15. Subsurfsace watér movement and curfece weter movenent is

cenerally to the northeest. (Department 2; Objectors' BH.)

10 -
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16. Sobsurface watér levels rise in the éﬁmﬁéf, éffé;t£ig£¥
) spring runoff and the onset of irrigation. TIrrigation water
.leaks through ditches to rechafge the underground aguifer.

(Testimony Mr. Tash, MrI. Allred, Department 2, objectors' H.)

17. ©On &pril 6, 1983, the Department issﬁed an Interim
permit to Mr. Allred allowing him to commence the appropriation
soucht herein. This Permit expiréd on rpril 4, 15984. Kr. Rllred
did irrigate pursuant to this authority during the 1983
irrigation seasoﬁ. Mr. Allred estimates he pumped epproximately
171 acre-feet during this time. (Applicaﬁt's Exhibit 1,
testimony of Mr. Allred.)

18. During 1983, the groundwa;ér level in the area rose

during the summer. This ie evidenced by rises of between 1 foot

to over fifteen feet in menitered wells. (Objecters' E.)

19. The diversion and appropriation means &ré€ adeguate and
customary for irrication in the area. (Testimony Jim Beck.)

20. NMr. Botz wae retained by the Objectors to do a
monitoring study of the surfezce and ground vater in the area cf
concern. BERis cecmpany, Eydrometrics, monitored 20 wells in the
=rea and surveyed the surfece water occu:rénce in an attempt toO
evaluate the possible impacts czused by new highway construction
zand Mr. Rllred's appropriation. (objectors' E.)

21. TIn Rpril 1982, Mr. zch noticed significant geclines in
etreanmflow in Rettlesnahe Creek and Ven Cemp Slouch. EHichwey

construction was occurring at this time, but there wzs then no

pumping from the Allred pit. (Objectors' B, testimony: of Mr.

} rllred.)

CA

S H ass e




%) B 22 in‘ﬁay of 1982; Mrs. Petersoﬁ-chamberé"well ;as éo iow

tﬁat it pumped sand. She also stated that in 1882 Van Camp
Slouch was extremely low and that Rzttlesnake Creek wenf-éry for
the first time since she had 1lived there-- since 1961.

23. ™None of the parties experienced any low flows in 1983,
which was a flood year in this zarea.

24. ¥r. Tash uses watér for his irrication znd stéck watér
from the Van Camp Ditch, Resttlesnzke Sloucgh, and Downing Spring.

25. The unsigned and unnumbered copies of SB76 claims
submitted as Objectors' Exhibit C, do not accurately reflect the
claims zs filed. Claim No. 88858-41B, has been amended., and an
implied claim heas been filed in connection therewith. T"Not the
one filed-szme as amended®™ zppears in pencil, handwritten on the
top-of cne of the clzims. These ciscrepancies are of no
conseguence to the éispﬁsition herein. The SE76 clzims for Tesh
Livestock show substantizl cleims were filed, but actual use
eppears to be governed instead by the cpereticn cf Clark Canyon
Dam. (Testimony of Dick Kennedy, Mr. Tach.)

26. Mr. Tach brings his irrication water from Clark Ceanyon
to his property throuch the Van Ceamp Ditch. Bis filed water
rights for irrigztion are cuppl ied principally from Rettlesnzke
Creek.

27. Rfter the water table comes up during the summer, for
exemple, after the first of July, Kr. Rllread's appropriation has
no zdverse effect on Mr. Tash's cperation. Only during the early
critical irrigation does Mr. Tacsh allege his water supply is

’) short. (Testimony Mr. Tash, p. 364, 365, 368, 369.)
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77”28.  §$; £¥rig$£ibn-;ea;oh-Qgries anﬁuéii§ wit£seasoﬁ;1
fluctuations, but May 15 is zn estimated earliest starting date.
(Testimony Mr. Tash, p. 373.)

29. #¥r. Tach estimated ditch losé in the Van Camp Ditch from
the diversion point to the latter reaches of tﬂé ditch, to be 40%
( p. 381).

30. ¥r. Tash noticed a real reduction in surface flows on
the Van Cemp Siough when highway construction crews instealled
some perforated pipes underneath new Eichway 15. Mr. Tesh
contends those pipes were improperly placed (Tfangcript p. 384,
385).

31. Mr. Tech had & belance unuced@ from Clark Canyon Water

Supply Company for 1881, 10g2 and 1983 (Transcript p. 393).

4
B
0

the period the highway ceontiezctors wve

i
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Gewaztering the Rllred pit, the excess Wate€l was diescharced into

the Van Cemp Ditch. The discharge was OVer and above what the
ditch would carry (Tranccript p. 298, 38¢).,

33, Nr. Tech is currently involved in liticeation acainst the
gtzte of Wontana, and its cenitracteors, for damzces to his water
richts, allecedly resulting from negl icent highway constructicn
zndg the mining of Allred's cgravel. Ee contends that hichvey
construction hzs reduced surface water flow to his property.

34, If the zpplicaent ucsed the pit merely es a divercicn

point from kpril 22 to July 1, then used the pit Wwater &g &

csupply source thereafter, Mr. Tash would not suffer edverse

.-

effect (Transcript p. 426).

¢!
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35. "A cravel pif wasréxcavated on Mr. fash's.prééerfghalso
for use in the highway construction. It, too, has filled with
water, but Mr. Tash testified that he has never purped watér from
it, nor does he intend to 6o so in the future (p. 385). During
its active mining period, between ¥arch and May of 1882, it was
also dewatered.

36. Mr. Tach testified he suffered crop lesses in 1882,
1983, and 1984, due to lack of water. Irrigation of some of
those lands is by flood and "subirrication”.

37. It appears that Mr. Tesh's primary allegation of injury
regards the lowering of the water table so that less
subirrigation is available in the early spring, or "critical

period™. Thie conclusion is based on his testimony that it ish't
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his 1982 losses weré caused not by a lack of irrigation water as
to the whole sezson, but only during the critical period (p.
439...). *Rrpparently, Mr. Tzch objects herein to meintzin the
status quo of the aguifer. Eis own testimony was contradictory
on the issue of whether he would cbject to the Epplicant's
pumping after July 1. 1In more then one instance, he szid he
would object to env further zpprcpriztion in the erea (e.g.: p.
tLs, £L5). FEowever, he z2lso stated that zfter the croundweter
tzble is recharced and the levels in the ground water and the pit
have risen, there is usuzlly encuch water for all, inceed, he
alleces injury from excess water being pumped into the Van Cenmp
ditch during 1982, (Transcript p. 426, 427.) Bence, he

testified that zfter July 1, or so, Mr. Allred's pumping helps

him zlleviate excess water.
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3B. The Applicant‘s.pumping undé; authority_ﬁf £he iﬁié;im
Permit had no zpparent effect on any wells in the area. 7Possible
effect on the surface flow of the Beaverﬁead could not have been
calculated.

39. Mr. Rllred zlso pumped zpproximately 347 acre-feet from
the pit in 1984, however, during that period he ucsed the it
eolely as a means of diversion, i.e.: he replaced the water
purmped from the pit with wzter he received from Clark Canyon.
(Testimony, Mr. Allred.)

40. There are unzppropriated watérs in the source of supply,
in at least some years, in the amount the 2pplicant seeks and
throuchout the period the Ahpplicant seeks to epproprizate.

41. The source of supply for rpplicant's use is ultimately
{ributary to the Eeaverhead

42. The annual recharce of the aguifer in issue is
gufficient to compensaté for the water withdrawn during the
irrigation season. That is, the average annual subsurface
withérawal does not eppear to be greéter than the averége annual
recharge. With the exception of i¢g2, there has not been &n
hictorical lowering of the grouncdwater table.

£3. Evceptional withdrewels from the aguifer occurred in
jate 1581 and 1¢82. EBoth the Tash and Allred ponds were being
dewztered for gravel mining. The mining reguired constent, or
nezr constant, pumping to keep the pits dry. 3,400 zcre-feet may
have been pumped from the Allred pond and 2,500 acre-feet from
the Tash pond. Hence. in 1982, 5,900 acre-feet, or more, was

withdrawn from the aguifer. (Department 2.)

15 L Y .
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) : 44. The proposed iJ.:I.igatl:i-.on will be of material benefit to
the Epplicant.

45. Using a worst-cazse scenario, the Department
gechydrologist estimated that nmo serious impact would occur to
any of the obﬁectors from the proposed appropriation, althouch a
one to two feet drawdown could occur in the Benson or Stefanic
Wells. This drawdown is predicated on a continuous pumping
schedule, i.e.: on the zssumption that the Epplicant would pump
continvously at 2,000 opm until the entire 550 acre-feet weré
appropriated. This assumed pumping schedule is highly
unreélistic. Under a more reasonzble pumping schedule, the cone
of depression would be less severe, as the acuifer would have

time to recharge itself in between the periods of pumpi

Tile
T tors ic releted to the

, 46, The effect on cther zpproprie

he effect of

+
e

ot

S

amount of weter pumped from the pit. Tha

ccible

&)

pumping 3,400 acre-feet would be far creester than any p
effect of pumping 550 zcre-feet. (Testimony Pzul Lenrire,

tectimony Max Botz, Trenscription p. E504.)

|

47. The 1982 reduction in water supply to appropriators in

the area could have been caused by the cravel mining devatering

o

cny Mes Botz.)

H

[N

or the incidents of hichway construction. (Test

m

£8. The two expert witnecses generally agreed upon the vsual
direction cf ground water movement and effect to the aguifer of
purmping from the Allred pit. They differed on the chape of the
estimated ccne of deprescsion in that Mr. Botz estimated an

elongated cone because of the relatively lower transniesivity for

) the Rattlesnake aguifer. (Mr. Botz, Transcript p. 510.)
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49, NMr. Lemire relied on Mr. Botz's moniforing stuéy'as a
basis for his study.

50. NMr. LEmife did not calculate the timing of poscsible
effects from pumping which could accrue to the surface sources iﬁ-
the aréa, but indicatéd that suéh a calculation can pe made.
(Transcript p. 264.) Because of the agreed highly transmissive
nature of the aguifer, Mr. Lemire assuméa the calculated time of
effect would be within the range of the irrigation system.

51, NMNr. Botz &nd NMr. Lemigé disacreed as to whether pumping
from the pit would increase the seepage from Van C;ﬁp Ditch. Mr.
Lemire testified that the rate of seepzace would not likely be

effected, wherezs Mr. Botz indicated that such a ccnclusion could

not be reached without more data.

i
rty

m

. A Mr. Johnscon has a well next to Mr. Tesh's precp

52
jine. This well has an ecstimated ceapacity of 1,200 gpm. Pumping
from this well could heve been partially responesible for
Rattlecnzke Creek cdrying up in 1882. (Testimeny Mr. =otz,
Transcript pp. 516-520.)

53. Wwhen the level of watér in the Allred pit is below the
level of the bottom of the Ven Cemp Ditch, there is a lose cf
water from the ditch to the pond. (Testimony of Max Botz,
Transcript p. 524.)

54. The levels of the surface water in the Van Camp Slouch
znd Rattlecnzke Creek vary videly Gepending on the time of year.
It appeafs the surface water fluctuations follow the szme pattern
as the subsurface fluctuations. (Testimony Mex Botz, Transcript

p: 52843

CASE # 255

17 = A e



*) " 55. ‘The creztion of the pond apparently has altered the
subcsurface flow in the area., 1It's mere existence, that is, has
altefed the flow. This effect is not attributable to any amount
of pumping therefrom. Bence its existence must be tzken as the
current status guo, and must be factored out of the "adverse
effect™ analysis for purposes of the Water Use Act. (Transcript
p. 564.)

56. &lthough Mr. Botz's description of the cone of
depression is likely the more accurzte, the difference is not so
significant as to change the 6isp5sition herein.

57, The proposed use will not interfere unreasonably vith
other planned uses or develcpments for which a permit has been

jecved or for which water hes been reserved.

III. Ccnclusions of leaw

1. The Department has jurisdiction over the parties &f8 over
the subject matter herein.

2. The Department gazve proper notice of the hearing, and all
substzntive and procedural recuirements of law or rule heave been
met and, therefore, the metter was properly before the Eearing
Exeminer.

3, MCA § £85-2-311 directs the Department to iscve &

3 permit
if:
(a) there are unappropriated weters in the source
of supply:
(i) zt times when the water can be put to the
use proposed by the applicant;
(21 in the eamount the =&applicant seeks to
} eappropriate; &nd

CASE # 91255



)

(b)
(c)

(@)
(e)

4.

(iii) throughout the period@ during which the

applicant seeks to approprizte, the
amount reguested is available;
the water richts of a prior zppropriator will
not be zdversely affected;
the proposed means of diversion, construction,
and operation of the appropriation works are
adeguate; ,
the proposed use of water is a beneficial use;
the - proposed use will not - interfere
unreaconably with other planned uses Or
developments for which a permit has Dbeen
iscued or for which water has been reserved.

The proposed use, irrigation, is a beneficial use.

MCAH §

85-2-102(2); Savre v, Johneon, 33 Mont. 15, 81 P. 389 (1¢05);: In

the Matter of the Applicetion for EBeneficiel Weter Use Perrit Wo,

50240-c40J &nd 502241-s40J by Lerry &nd Phvllie Simpsen, Finel

Order,

T

m

T

s

(1200) ;

ropriztive richt. [Tochey v, Cazmpbell, 24 Hont.

October 31, 1¢6g84.

Eeneficial use is the bzse, measure &nd lirit of

worden v. Alexznder, 108 Mont. 208, S0 P.24 160

.
[

13, RO

{1839)

he

.

'd

(@8}

o6

~-e

In the Fetter of the Zpplicetion for peneficiz]l Water Use Permit

No. 50240-5¢40J

e

nd 50241-20J by Tzrry &and

m

hyllie Simpson,

Crder,

6.

October 31, 1884.

The Epplicant showed by cubstantizl credible evidernce

Finzl

that the proposed means of diversion, construction, &nd operation

of the zpproprizted works are adeguate.

"

The water the Epplicant seeks to zppropriete is not

ground water within the meaning of the Weter Use Act.

"Groundwater" meens any fresh water benezth the land

£L
surzx

m

ce

or

benezth the bed of a stream, lake, reservoir, ar other body of

curface water znd which is not a pzrt of thet syurface wate

-
-~

§ 85-2-501(3) (emphasis added).

CARE M /255
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H) -B. Tge wéfér £he-A§plicant éeeks to appropriate is 'watér.‘
"iwater' means 21l waters of the state, surface znd subsurface,
recardless of its character or manner of OCCurrénce, including
but not limited to geothermal water, diffuse water, surface
watér, and sewage effluené." § 85-2-102(14) MCA (1883). Prior
administrztive decisions include subsurface tributary water zs a

part of the connected surfeace waters. In the Matter of the

zpplicetion for Reneficiel Weter Use Permit No, 14 ,065-g41E and

zpplication for Chence of Rppropriastion Water Richt No,

19,230-c41E bv Thomzs H., Boone, Trvustee, Final Decision, May 21,

1281; In the Matter of the Applicetion for Reneficiz]l Weter Use

Perrmit No, 21711-0410 by Miller Colonv, InC., Final Order, June

14, 1984.

m
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water in the source of supply 2t times when the water can be put
to the use proposed by the hpplicent, in the amount the Eoplicant
seeks to zppropriste, the amount reguired is aveileble. &Althouch
there may be scrme yeafs when 2 senior call micht reguire the
2pplicant to cease pﬁmping, 211 that need be cshown is that there
is sufficient watér in 2zt lezst scnme yeers for the Epplicent's
appropriation, and thet the tpplicant's zppropriation is, in

fact, administreble. In the Matter of the EBeneficiz]l Weter Use

2oplication No, £3117-s41P by vorris Mancoronezl, Finegl Orcer,

June 14, 1984. The eppropriztive system by its very nature
contemplates that the supply is less than the rights therein, as

-

it is the foundaztion for the rule of which eppropriestor is to

# YIR55 - 20 -



forego exercise of its rights in those times of shortage. "First
in time first in right™ would never operate if no c&ll were ever

made. ¥PC v, State ex rel, Carey, 41 St. Rep. ]233, 685 P.Z4

386, (1984).

10. Identification of the particular effect on Rattlesnzke
Creek, Van Camp Slough or the Beaverhead River czused by this
appropriation is unnecessary for a senior downstream user to make
his call: it is enouch to chow that his water rights are not
being satisfied and that he is senior. That is true if one
zssumes the Bezverhead River is over-approprieted or, &t lezst,
fully appropriéted. (See discﬁssion, below.)

11. Whether the Beaverhead River is fully appropriated is
impogsible to tell from the record herein. Witnesses for Clark

~ i

for Kr. Tech repecztedly referred Lo tne Ccullc

all

e
ad =

)
all
h

On

i

Led

"\‘
dicstribution system as being one which, in normal years, hes
csufficient water for zll. The very purpose of the Clerk Canyon
project was to allevizte eerlier chronic watér shortages, &nd
this purpose apperently has been zchieved. (Testimony Dick
Kennedy.) In the dry year, however, where weter users aré
controlled by the water commicsioner, the Applicant herein must
curtzil his use for downstrezm seniors, vhether thcse seniors
zppropriate from the Resverhezd, its tributaries, or from vwells
down cgradient.

1f actuzl adrinistration of the Beaverhezd River improperly
deprives the 2pplicent of hie water in priority, his remedy lies
in a District court. That is, if Clark Canyon is operating with

excecs carry-over storage, such that its operztion of the dam can




be Characterized as waste;'ﬂr; 2l1lred would have an action
zcainst that entity to enjoin the waste. (See, e.0. In the

Matter of Dopn Erown, Final Order, Epril 24, 1984, wherein the

Department held that the Burezu wes wasting water in Canyon Ferry
reservoir by hoaréding unused cerry-over ctorzge.)

12. The exictence of the standing water in the pit, and the
repid response of the watér levels in the wells to the onéet of

irrication indicate strong surface water-subsurface water

\a

connection, (at least recarding surface to subsurfzce flow), znd
a relatively hich water table. Bence, substantial credible
evidence exists that no zdverse effect will be caused to other

subsurface water zppropriators by the Applicant's eppropriation.

The pumping under authority of the Interim Permit, zlthouch less
in volume thazn the frll eppropristion, €id not rrevent the
characteristic rice in veter level of the monitored wells, nor

did any of the witnesses testify to any adverce effect or any
lowering of the wezter tzble except curing times such lewering
would most likely be attributable to the pumping Scre by the

gravel miners.

imed the water to be

[
m

13. &2lthough the rpplicent c

ted was "ground water™ and hence not cubject to stream

0O

3

m
Lo’
=

prop

minictretion, there is no cavil that the water is tributary to

m
[8)]

the Reaverhezd River. (Trenscript p. 560.) Even had the experts
Giszgreed, the commen-law of Montéana, és expressed in the
Gefinition of cground wazter in the Water Use Act, is that

cubsurface water is presumed tributary. This resulted in an

ASE # vass 77 .



at

z1most insurmountable burden uﬁon one who claims to have
developed subsurface water and a3ded water thereby to the natural
flow of the tributary surface stream. In any C&ase, there is no
rezcon that subsurface water should not be administered in

deference to surface rights. If there wés ever a contrary rule,

it was discarded by the Department in In re Boone, vherein an
zppropriation from a pit was denied on the grounds that the river

system to which it was tributery wes fully eppropriated. Smith

v. Duff, 39 Mont. 382, 102 P. 984 (1909): Perkins v, Kremer, 148

Mont. 355, 423 P.2d 587 (1966). This is not to say that a
grouncdwater apprepristor cennot prove the source non-tributary.
"Modern Bydrological innovations heave permitted more accurate
tracking of grouncdwater mov rent. TFor this reezson, we feel that
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chould not be rigidly naintained where the &s

Gistinction no longer exists.™ EPerkine &t 363.
Aéministration of the priority system relies on pricrities on

a given source. Bence, where two ezppropriators are zppropriating

from the source or a connected source, their priorities must be

aéministered conjunctively., Leyning ¥. Rankin, 118 Mont. 235,

165 P.2d 1006 (1946); Grenite Ditch Vv, zndercson, 40 St. Rep. 630

Equzlly true, here, is the axicm that no appropriator ray

call a2 junior when the call would be futile.



The right to call a junior appropriator is 1imited
to those times and situations where increzsed
supply will <result +to the senior's headgate.
Bezverhead Cenzl Co, v, Dillon Electric Licht &nd
Power, 34 Mont. 135, 85 P. 880 (1906); Raymond v,
Wimsette, 12 Mont. 551, 31 P. 537 (1882). See
cenerally Thrasher v, Mennix, 95 Mont. 273 (1833),
(wvhere a chznge in point of use could not be
enjoined where “euch injunction would not result in
creater flow of water of plaintiff's point of
diversion.)

In the Matter of the Peneficiz]l Wester Use Permit No, 433117-s41P

bv Morris Mazncoronal, Propoczl for Decicion, at 14. This is

merely the logical converse of the rule that a senior

epprepriator may not call a junior where the senior is alrezdy

receiving his appropriative richt. XEelly v, Crenite ®Bi-NMetallic

Ccon. Minino Co., 41 ¥ont. 1, 108 P. 785 (1210); Donich v.

Johneson, 77 Mont. 229, 250 P, 963 (1926).
14 m-c Tzct of 2 subsurface connecticn, however; does not

lead irexorzbly to the conclusicn of adverse effect. Forrecter
Y

v. Rock Island Cil Co,, 133 Mcnt. 333, 323 P.2d 597 (1¢58).

cubctantial credible evidence existes on both sides of the

fence, =0 to speek. The Department's expert testified that the

P

umping of 550 acre-feet in a usucl irrication pattern will not

d

adversely zffect any objectors. It can be concluded from kis
testimeny that by the time any effect could occur, the water
tzble would have ricen, end there would be enough water for all.
The expert for the objectors, however, as cheﬁ that becezuvee of
the subsurface-surface vaeter connection, eny removal of weater

from the svstem would be azdverse effect. (Transcript p. 584.)



15. The testimony and evidence presented chows that all
parties have cufficient water in 2 normel year. Nr. Tach
testified that he had a 5alance unused from his water richts
stored in Clark Canyon even in the years he clzimed crop loss
from lack of subirfigation in the early part of the season.

The objectors are not entitled to hoard water in Clark Canyon
and thus prevent further appropriétions downstream therefrom.
Because the source is tributary +0 the Beaverhead, however, they
are entitled to reguire the ipplicant to join the ladder of
priorities thereon, end be subject to any court appointed weter
commicsioner on the Eeaverhead River, when Clark Canyvon runs out
of storace water.

16. If the Beazverhead River is cverappropriated, the cshewing
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cufficient for cdenizl of the Perm t on the grounds of feilure to
estzblish lack of acverse effect. & £5-2-311(1) (5). NMCA (1882);

gz11 v. FRuiper, __ __ Coclo. , 510 P.2d 229 (1973). In E&ll,

the ctate engineer's office denied applications to ¢rill two
wells found tributary to the Cache La Pcudre, tributary to South
Platte, there being no yneppropriated water in thoece surfece

cources, znd it having been shown that the wells vould drew from

thoce sources. The court uphela the encgineer's decisicn that no
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permits could icscsue. i s
injury to any perticular user could not be traced. In cuoting

from Fellhzyuer v. Pecple, 167 Colo. 320, 447 P.24 cge (1968) the

court held,

25 = K 4
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I

The defendant maintains that the 1965 Act must be
enforced on a case-by-czse basis, i.e.: injury by
a particular well to a particular prior surface
right. Bowever, we hold thzt, whenever a court
or water administration official <can make a
finding that the pumping of a Jjunior well
meterially injures senior eappropriators who are
calling generally for more water there exists a
legitimete and constitutional c¢round &and rezson
for the reculation of the well, and 2 cshowing of
a call zgzinst that well by a paraticular senior
user is not necessary.

Bzll at 331.

17. Of course, if the SE76 claiﬁs aré tzken &s zbsolute
proof of water richts in those guantities claimed, it may well be
that the EBeaverhead River is.cveréppropriated. Without ruling on
the effect of the SB76 cleims, it may be noted that the
uncontradicted testimony at the hearing was that there is
cufficient water zfter the wazter teble comes up in the summer.
Bence. the Epplicent has made sufficient showing of water

1

availability to mandate permit issuance. MPC v. Stete ex re
Czrev, 41 St. Rep. 1233, 685 P.2d 3236 (1C2B4).

when, znd if, the water ucsers cf the Feaverhead need turn to
the vater commiccioner, the Applicent will be subject to his
z@minictration. This condition is sufficient to protect the

seniors, &s they have no right to force the Applicent to

chut-down when they have z belance unused of their water richts

ctored in Clark Canyon, or elsevhere. {See, Fincdince of Fect

70-74, In the Metter of the zpplicetion fcr Cherce cof

OE
-J

f‘.\
h—

R,

%)

6206-cLt1E

i S

rpprepriztion Weter Richt Nos, 36202-cl1P, 36?

26297-c41h, 36208-c41n, 2629%-c£1h, 36300-c4l1A end 36 0l-cflh-by _

Reeverhead Partnership, Proposal for Decision, February 11,

1985,
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“) 18. The authority of a court eppointed water commicssioner to
reculate the Applicant's well is derived from § 85-5-101 MCa

(1983).

(1) Whenever the rights of persons to vge the
waters of -any stream, ditch or extension of
ditch, watercourse, spring, lake, reservoir, or
other source of supply have been determined by &
decree of a court of competent juriediction, it
chall be the duty of the judge of +he district
court having jurisdiction of the subject matter,
upon the application of the owners of at least
15¢ of the water richts affected by the decree,
in the exercise of his discretion, to eppoint one
or more commissioners. The commissioners sghall
have the zuthority to acdmeasure and distribute to
the parties owning water richts in the source
effected by the decree the waters to which they
=re entitled, according to the their richts as
fixed by the decree and by any certificates 2znd
permits iscved under chepter 2 of thie title.
Where petitioners make Proper chowing that they
zre not zble to obtain the zpplication of the
mermere of ot leasst 1E% of the wziter richts

) zffected znd they are unable to obtzin the water
to which they are entitled the judoe of the
district court having jurisdiction may, in his
dicsretion, appoint a water commissioner.
(Emphesis &added.)

19. The Department has no suthority to sdjudicate the richts
of the Objectors herein. The effect on shareholders' stete
appropriative rights of lancuezge in the contract between the
United States &nd Clerk Canyon reflecting the shareholders
zoreement to curteil full exercise of their richte is left to the
waeter court.

20. The "Gevelcped water" cases &are not relevent for
purposes of denying the present btpplication, &s the kpplicant
herein Goes not zppear to cleim to have zdded water to the

—) system. Voodwerd V. Perkins, 116 Mont. 46, 173 P.24 1016 {1844):

e IF =
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Perkins v, EKrzmer, 148 Mont. 355;.423 P.2d 587 (1966). In those

cases, the court noted that subsurfazce water is presumed
tributery, and that an zpplicant who claims to have developed
water has the burden of showing by scientific methods of proof
that the weter scught tS be zppropriasted is not,- in fact, a part
of the subsurfazce flow of the stream.

Here, the evidence indicates a strong surface-subsurfzce
connection, but it zlso indicates that no adverse effect will be
ceaused to other appropriators except in the rere dry year. 1In
these circumstances, it is sufficient protection for the
eppropriator to be subjected'to the traditionzl ladder of

priorities, and for the seniors to rely on future stream

[N
1-te

nistretion for their remedy.

-
c am

mim érazwdown vhich

1

21 Mr. Lemire testifieé thet the max
could be predicted theoretically, but which he did not helieve
would ever, in fact, occur, would not result in any subsurfezce

eepen a vell. On the facts cn the

(o7

o}

n
is
=t
O
e
1
[
V]
ot
(o]
~
ba
m
m
Qs
(=
3
Q
t+

m

record herein, and ascsuning, without deciding, that the
Objectors' means c¢f diversicn are &feguzte, s0 long as the
zppropriztors can obtain their zppropristive right throucgh their

tle is not zdvercse effect

o

well, any lowerina cof the water t
within the meaning of Fontana Water Law.

Irriceztors, be they surfece water zppropriators or subsurface
appropriatcrs are not entitled to insist on subirricaticn and
maintenance of the water table &t a status cguo. Water use by

ubirrication is not a protectible means of d&iversion. In re

0n

Eezverhead, infrz; see, In the Matter of the EBeneficial Weter Use




rpplicetion No. 31441-c41R by Jim vechllister, Proposel for

Decicion, June 1B, 1885, Tn the Metter of the roplicetion for

Reneficial Weter Use Permit No, 188£5-¢76LJ end No, 1E8L€6-c76LJ

bv Everett G. and Anna C. Orem, Finazl Order, September 14, 1984.

272. The gravamen of Mr. Tash's complzint seemed to be that
any lowering of the water tzble would deprive him of the historic
Jevel during the critical period. This he is not entitled to

protect. Reliance on an uncontrolled level of subsurface water

ie wezste. See Don Brown, £ubreé.
Montzna follows the appropriation doctrine, as coes
Colorzdo. Both stztes heve water policies emphesizing meximum

utilization of the stztes' water resources.!?

< nx11 surfece, underground, floecd, &and atmcepheric weters
vwritten the bounderies of the ctzte zre the property of the
ctzte for the use of its pecple and are cstbject to
rovicded by lew." Hont.

eppropriation for bereficigl uses &s p
Art. I, Section 3, Perzcrzph 3.

It is a policy of this ctzte and & purpose of thie
chapter to encourege the vice uvee of the state's weter
resources by meking them avezilable for zppropriation
consictent with this chepter and to provice for the wise
utilizetion, development &nd coneservation of the waters of the
state for the maximum benefit of its pecple with the least -
possible degradation of the naturel ecosvstems.' § £5-2-101(3)

MCA (1983).

CA
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In Colorzdo Sprincs v, Eender, 148 Colo. 458, 366 P.2d

552 (Colo. 1961), a senior well esppropriator sought to enjoin
defendant's junior well pumping beczuse *when the defencants

pumped water during the time it was needed by plaintiffs for

Ly ation purpose= it wae not available because the water table
was lowered below the intzke of plaintiffs' punping facilities. "
At 554. 1In reversing the lower court's injunction the Colorado

Supreme Court held,

2t his own point of diversion on & natural
water course, each diverter must establish =cme
reasonzble means of effectuating his diversion.
Be is not entitled to cormend the whole or a
substantial flow of the stream  merely to
facilitete his taklng the fraction of the wvhcle
flow to which he is entitled. Schodde v,  Twin
Fslls lLend end Weter Co., 224 U.S. 107, 119, 325
Ct. 470, 56 Led. 666. This princigple zpplied to

Jiversicn of underflow or undergrov :nd veter mEEnSs
tkct prlorlty of eppropriestion does not cive &

richt to an inefficient means of diversion, s=uch
zs a well which rEccPec to such a challow depth

into the aveilable water surply that a shortece
would occur to such senior even trhcugh divercsion
by others diéd not ceplete the streem belov where

there would be an &cd eQuate csupply for the senicrs
lawful demend."™ &t 555. :

-3

he czse was remanded to the lower court for consideration cf what
plzintiffs neecded to do to increzse their diversion facility's
efficiency beczuse, vwhile they could not effectively lock up the
aguifer, neither should they be reguired to irpreve their vell
beyond their economic reach.

Being a seriously water short ctate, Colorzdo has emphesized
their policy of meaximum utilization of water to the point of =

sugcesting that where well eppropriators are acmin yistered in

£ %%g Ll’él:i?sh' - 30 -



conjunction with surface water zppropriators (whenever the well is

ting tributary water), the rezsonable means of diversion

n

zppropri
rule, "...under certain circumstances, surface strezam
appropriators may be reguired to withdraw underground water
tributary to the stream in order to satisfy their surfece

appropriators.” In the Mstter of Rules and Regulations Goeverning

the Dee, Control znd Protection of Weter Richte for Poth Surface

znd Underarcund Waters Loczted in the Rio Grande and Conejos River

\m

Bzeins end Their Tributaries, ARlemosa La Jera Water Ucsers

Protection Eecocistion v. Gould, Colo. , 674 P.2d 914,

¢35 (1¢84).
23. We need not co so far. Here, &ll that need be held is
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that none of the cbjectors have the richt to mzintain the
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of the icuifer so thet they may rely on eublrrigz®
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ezrly irrigation of their crops.

WEEREFORE, based on the foregeing, the earing Exeminer hereby

makes the following:

|

PRCPOSED ORDER

mMat subject to the following terms, conditions, restrictions
z2nd limitaticns below, BEppliczticn for pereficial Weter Use Permit
No. £1255-5¢41B be cranted to A.W. rllred to zpproprizte water
tributary to the Bezverhead River from & well in the RELNELSEXL
Section 4, Townchip 8B South, Range 2 West, Beaverhefd County,

tontzna. The water appropriated pursuznt to this Fermit =hell be

veed for irrigation on a totzl of 275 acres, more o©r lecs, loczted

CASE # v~



in the S% of Section 4, Township 8 South, Range 9 West, Beaverhezd

Ceunty, and shall not exceed the razte of 2,000 gallons per minute

vp to a volume of 550 acre-feet annually. The period of use shall

be April 15 throuch November 15 of each year, inclusive. The

priority date for this Permit is February 16, 1282 at 1:48 p.m.

This permit is subject to all prior existing water
rights in the source of supply. Further; this permit is
subject to zny final determination of existing water

richts, as provided by Montana Law.

The icsuance of this permit by the Departrent shall not

reduce the Permittee's lizbility for damages ceused by
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o

Y
{

Depertment in issuing the permit in any way acknowledge
1iability for derzge czused by the Permittee's exercise

of this perrit.

The Fermittee chall keep a written record of the flow
rete znd volume of &all waters diverted, including the
period of time, and shall submit gzid records to the

Department upon reguest.

This permit is subject to Section 85-2-505, MCR,
requiring thet all vells be constructed so they will not

z1low water to be wasted, or contemninate cther water



supplies or sources, zend 211 flowing wells shall be
capped or eguipped soO +he flow of the water may be

etopped when not being put to beneficial use.

The wzter richt granted by this permit is subject to the
authority of court appointed water commissioners, if and
when appdinted, to admessure and distribute to the
parties uvusing water in the source of supply the weter to
which they are entitled. The Permittee shall pay his
proportionazte share of the fees and compensation and
expenses, as fixed by the district court, incurred in
the gistribution of the waters cranted in this

Provicional Permit.

This permit is grented csubject to the richt-of the
Department to modify or revoke the permit in eccecrdence
with 85-2-31¢4, NCA, and to enter cnto the premises for

investigative purposes in accordéance with 85-2-115, MCA.

o LI /
DONE this gj‘g' Gay /

of /J‘“f/ « , 1985.
J

/ / ,7
Gyl _

Szrzh A. Ecncé, HBearing ExaTiner
Department of Netural ResouIces
znd Cecnservation

32 S. Ewing, Eelena, MNT 58620
(406) 444 — €625
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NOTICE

This proposal is a recommendation, not a final decision. 2l1
parties are urged to review carefully the terms of the proposed
order, including the legzl land descriptions. Any party
adversely affected by the Proposal for Decicsion may file
exceptions thereto with the Bearing Examiner (32 S. Ewing,
Helena, MT 59620); the exceptions must be filed within 20 days
after the proposazl is served upon the party. M.C.A. § 2-4-623.

Exceptions must specificeally set forth the precise portions
of the proposed decision to which exception is tezken, the reason
for the exception, and authorities upon which the excepticn
relies. No finzl Gecision shezll be made until after the
expiration of the time period for filing exceptions, &nd the cue
consideration of any excepticns which have been timely filed.
nny sdversely affected party hes the right to present briefs and
orzl zrcouments before the Water Resources Eéministreator, but
thece requests rmust be mace in writing within 20 cays after

service of the proposzl upcn the party. M.C.A. § 2-4-621(1).




‘e ieoieso - APPIDAVIT ‘OF SERVICE
: MARILING

STATE OF MONTENA )
' ) ss.

County of Lewis & Clark )

Donna X. Elser, an employee of the Montana Department of Natural
Resources and Conservation, being duly sworn on oath, deposes and

says that on Rucust 29 , 1985, she geposited in the United
States mail, First Cless mail, a Proposal for Decision by the
Department on the Bpplication by A.W. Allred, Application No.
41255-g41B, an 2pplication for Beneficial Water Use Permit,

addressed to each of the following persons Or agencies:

1. Max Bansen, P.O. Box 1301, pillon, MT 59725

2. A.W. Allred, 2200 Rebich Lane, Dillon, MT 58725

3. Niel W. Benson, 2025 Highway 278, pillon, MT 59725

2. Tash Livestock, Inc., c/o william T. Tash, 1200 Bichway 278,
Dillon, NMT 58725 :

5. Windmill Livestock, c/o C. Thomas Rice, 1600 Sawmill Road,
Dillon, MT 58725

€. Cloris D. Yuhas &and Leurence J. vuhas, 1600 Bolick Lane, Dillon,

KT 58725
7. Mary Stefanic, 6325 Bighway 91 South, Dillon, NMT 59725
B. Edwzrd R. Rebich, 3425 kebich Lane, Dilien, KT 52725

9. East Bench Irrication District, Clark Canyon Water Supply Co..
c/o Richard H., Fennedy, Manager, 1100 Bichway 41, Dillon, MT
58725

10. Carl Davis, Attorney, Box 187, pillon, MT 59725

11. Randgall A. Tommerup, 2100 Sawmill Road, Dillon, MT 56725

12. Ralph J. &nd Edna M. FReepers, P. 0. Box 424, Dillon, NMT 58725

13. William P. Rezjin, 2100 Rebich Lane, Dillon, MT 582725

14. Norman and Anna Cossel, 2020 Rebich Lane, Dillon, MT 58725

15. Eerbert and Xency ¥heat, P.O. Box 711, Dillon, MT 58725

16. Eazrl and Bernadine Paules; 1900 Sawmill Road, Dillon, MT 59725

17. Aileen O. Peterson Chambers, 1325 Highway 278, Dillon, MT 59725

18. Pzul Lemire, Weter Resources Division, DNRC, (inter-cdepartmental
mail)

19. T.J. Reynolds, Wester Rights Bureau Field Office, Belenz, MT
(inter-departmental meil)

20. Sarah A. Eond, Eearing Exeminer (hand deliver)

DEPARTMERT OF KETURRL RESOUKCES ERD
CCRSERVETION

by ALE #ﬂé@”‘-’

CASE # 4255
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. STATE OF MONTANA v ) oo oi oo -

3 ss.

-County of Lewis & Clark 2

On this 2?_7} day of ‘ﬁltg[!éi , 1985, before me, a Notary
Public in and for szid state, personally appezred Donna Elser, known
to me to be the Hearincs Recorder of the Department that executed
this instrument or the persons who executed the instrument on behal f
of said Department, and acknowledged to me that such Department

executed the same.
IN WITNESS WEEREOF, I have hereunto set my hand and azffixed my
official seal, the day and year in this certificate first above

written.

‘ Ueede, C?'./Ma— -
A4 Notary Publ{c!foi tZe State of Montana
Residing at ;  Montana

My Commission expires __3-/-&&

CASE # /&7



